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The right to self-determination
The Sri Lankan Tamil national question

On 22 November, 1988, the United Nations Generad Assembly declared the 1990s to
be the “Internationd Decade for the Eradication of Colonidism”. The Assembly resffirmed
that colonidism “in dl its forms and manifestations’ was incompatible with the UN Charter
and posed a serious threat to international peace and security. A consensus resolution
commemoraing the thirtieth anniversary of the Declaration on the Granting of Independence
to Colonid Countries and Peoples (1960), G.A. Res. 15 14 (XV), was adopted at the Genera
Asembly’s Speciad Committee on Decolonisation, 22 January - 20 August, 1990.

However, redtricting the right to sdf-determination soldly to colonid territories now
seems to be obsolete, because in the context of the few colonia territories |eft, it does not
impose any obligations for the rest of the States party to the 1960 Declaration. The events of
the early 1990s, have sgnified that it is probable that the twenty-first century will indeed
usher in a world free from treditiond colonidism. Despite the virtud demise of Western
colonidiam, the principle of sdf- determination shows no sgn of disgppearing from the
language of internationd relations. It is increesngly finding prime of place anong minority
groups within independent States, to legitimize their demands for greater regiona autonomy,
territorial separation and independence.

It is the principle of sdf-determination that the Tamil people of S Lanka are
fighting for and the reason why more than 50,000 lives have been logt since 1983. The
successve Sinhalese- dominated Sii Lankan governments however, have consigtently
rgected the principle of sdf-determination.

It is increasingly being recognised that there is a synthess between the question of
group rights as a human rights matter and the principle of sdf-determination. The principle
of sdf- determination has accordingly been “updated” or “actudisated”. In the discourse
surrounding the right of peoples to sdf- determination, it has become popular to spesk of the
concept as having two component parts: an “internd” and an “externa” aspect. The 1960
Declaration outlined only the “externa” aspect of the principle: the right to independence of
the colonised or non-sdf-governing countries and the establishment of their own separate
States. Colonid and dependent peoples are the subject of the “externd” right to sdf-
determination and the exercise of that right relates to the liberation from externd
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dependence (from another State).

The principleof “internd” sdf-determination however, rests ultimately upon the
doctrine of liberd democracy, and is therefore anti-imperidist in intent. The “internd” right
to sdf-determination, postulates the right of a people organised in an etablished territory to
determine its collective political, socid, economic and culturd degtiny. The internationa
community is witnessing the right to sdf-determination a last becoming, in theory and
increasingly in practice, one of universad application, as it merges with newer aspects of the
“democretic entittement”. To date, “internd” self-determination as a legd concept means
that full gaurantees are provided for a democrétic process in which every citizen can
participate under conditions of full equdity. The centrepiece of “internd” sdf- determination
Is the accountability of governments before the people, according to the age-old maxim:
Government for and by the people.

Moreover, it is no longer arguable that State governments can label a group’s clam to
the right to sdf-determination an “internd” affair, based upon the assumption that as a
“sovereign” State it can determine its domaine resarve, thereby ruling out the posshility of
internationd mediation. Indeed, the internationa community can exert pressure against
States that oppress their own peoples by denids of the right to self- determination.

Whilg the term “sovereignty” continues to be used in internationd legd practice, its
referent in modern internationd law is quite different. Internationa law ill protects
sovereignty, but it is the sovereignty of the people popular sovereignty, rather than the
sovereign’s sovereignty. The word “sovereignty” can no longer be used to shidd the actud
suppression of popular sovereignty from externa rebuke and remedy.

Whilst the principle of sdf-determination has been subject to the process of
“actudisation” in recent years, synthessng it with the human rights norms and the right to
democracy, the nature of peace and of war, have dso in an essentid way been redefined, at
least for Westerners, by the conflicts in the past year. The bloody intraethnic fighting in the
former Yugodavia, has brought to a definitive end a long period in which nationd liberation
was widdy regarded as one of the highest vaues, judtifying violence and providing a
rationde for war. Today, the nationd fight is more often than not, against one's own
neighbour rather than an imperid oppressor, and it is more generdly regarded as sensdess
and dedtructive. The Tamil people are afraid that intraState ethnic conflicts such as their
own, are increedngly triggering, not concern and help, but abandonment by the internationd
community.

The Tamil people welcomed the drafting of “An Agenda for Peace’, in June, 1992,
by the Secretary Generd of the UN, which stressed the centra role that ought to be played
by the UN, in preventative diplomacy, peace-making, peace-keeping and post- conflict peace
building. The UN Secretary Genera clearly recognised the necessity of balancing good
internd  governance, - whereby the legitimate rights of the maority population should be
exercised in the context of effective participation by members of minorities in the larger
society. The Tamil people have dso welcomed the UN's increesing involvement in the
monitoring of dections in independent Member States. The UN Secretary Generd, in his
find report to ONUVEH,- the misson established on October, 10, 1990, to oversee Haitian
dections, - warned for the additiond need for a longer-term internationa effort to create the
grassroots elements of democratic politica ingitutions and processes in nations without that
tradition.



There is a clearly stated duty on al UN member states to promote the redisation of
s f-determination, in conformity with the principles and purposes of the UN Charter. It is
goparent that falure to do so, often results in violent ethnic conflict, which in turn can result
in human rights abuse and threats to internationd peace and security. The end of the Cold
War has brought about a new era of internationa relations and with it a new beginning in the
work of the UN for peace. Clearly, there is growing opinion that the internationa
community should pay less heed to the traditiona principles of sovereignty, territorid
integrity and non-intervention and more to the violaion of human rights, and the prevention,
management and resolution of protracted and violent ethnic conflicts, in particular, to those
which are the result of denids of clams to the right to self- determination.

However, nowhere is there a procedure of arbitration, no definition of terms, no UN
body which will entertain the complaints about sdlf-determination as such. It continues to be
a right which creates expectation without fulfilment. Thousands of people across the world
continue to die for this right, which is known to exist, but is nowhere defined.  Whilg the
UN continues to fall to provide an dternaive and effective mechanism, ethnic groups who
are denied their clams to sdf-determination, will continue to have no prospect of achieving
their ams by normd politicd means. Such ethnic conflicts will typicaly result in the abuse
of human rights, amed conflict and civil war.

It is because the UN Human Rights Commisson continues to function as one of the
major lobbies for the international recognition of a group’s clam to the right to sdf-
determination, thet the Tamil peopleé's clam to the right to sdlf-determination, is brought to
the fore & this, the fiftieth sesson of the UN Human Rights Commission.

In their 1976 Resolution, the Tamil United Liberation Front (TULF), firs advocated
the “restoration and recongruction” of the State of Edam, based on the right of the Tamil-
speaking people to sdf-determination. The resolution, declaring that on the eve of Sri
Lanka s independence in 1947, the power was transferred to the Sinhaese nation over the
entire country on the bads of a numericd mgority, thereby reducing the Tamil nation to the
position of a subject people, was adopted by the Tamil people. Since independence, the
Snhdese-led governments have encouraged and fostered the aggressive nationdism of the
Sinhdese people and have used ther politica power to the detriment of the Tamil people by,
inter dia depriving one hdf of the Tamil people of ther dtizenship and franchise rights,
thereby reducing Tamil representation in Parliament; making serious inroads into the
territories of the mgority Tamil- spesking people by a system of planned and State-aided
Snhaese colonisation, resulting in meking the Tamil people a minority in ther traditiond
Tamil-gpesking  “homdand’; meking Sinhda the only officid language throughout S
Lanka, thereby reducing Tamil to a place of secondary importance and denying to Tamils
equdity of opportunity in the spheres of employment and education; and giving the foremost
place to Buddhism under the Republican Condtitution, thereby reducing Hinduism,
Chrigianity and Idam to a second class dtatus.

Wheress al attempts by the Tamil people to win ther rights by co-operation with the
government, by parliamentary and extra- parliamentary agitations, by entering into pacts and
understandings with various successve governments, have proved to be futile, the Tamil
people have taken up the armed struggle, as the only recourse left to win the freedom of the
rights of the Tamil people on the bass of the right to sdlf-determination.

In the face-of continued socidly and culturdly discriminating Governmentd  policies,



and politicd and economic margindisation, the demands of the Tamil-spesking people
today, have cryddlised into a venerable three-pronged formula recognition of the Sri
Lankan Tamils as a nation; recognition of the right to a homeand, and recognition of the

right of sdf- determination. The Tamil people have confirmed that they will not accept
anything short of these three main preconditions. The Tamil people believe that any
permanent political solution to the ethnic conflict in Sri Lanka, has to take into consderation
the legitimate aspirations of the Tamil-gpesking people to determine their paliticd,
economic, socid and culturd destiny, in a democratic fashion.

In 1987, the UN Commisson on Human Rights adopted its first resolution on Sri
Lanka, following extendve testimony regarding the dleged disgppearances of Tamils, by the
UN Working Group on Enforced or Involuntary Disappearances. Whilst there has been no
officid action by the UN Human Rights Commisson on Si Lanka since its adoption of
Resolution 61/1987, various non- governmenta organisations (NGOs) with UN consultative
datus, sympathetic governments and concerned individuas, have consgently exerted
pressure on the UN Human Rights Commission to take measures to resolve the ethnic
conflict in S Lanka, by initiating steps to satisfy the aspirations of the Tamil-spesking
people within the framework of human rights and the right to sdf-determination.

On 8 February, 1993, fifteen NGOs made a joint statement under agenda item 8,
which relates to “The rights of peoples to sdlf- determination and its application to peoples
under colonid or dien domination or foreign occupaion,” requesting the delegates to the
forty-ninth sesson of the UN Commisson on Human Rights to:

(@ accord open recognition to the existence of the Tamil “homeland” in the North
and Eagt of the Idand; and

(b) recognise that the Tamil population in the North and East of the idand congtitute
a “people’ with the right to sdf- determination.

Today, one of the mgor dicking points in the negatiations in Sri Lanka, is the issue
of the merger of the Northern and Eastern Provinces.

On the 10th June, 1993, a “unanimous’ decison was made by the widey-discredited
Parliamentary Sdect Committee (P.S.C.), recommending that a referendum be held in the
Eastern Province of Sii Lanka. The Tamil people believe that the very idea of a referendum
negates the concept of the Tamil “homeland” in the North and East, and the fact that the
North and East have higoricdly been predominantly Tamil-gpesking regions.

At the forty-ninth sesson of the UN Commisson on Human Rights, the Permament
Misson of Sri Lanka submitted a Situation Report, which presented the measures initiated by
the Government to ded with the current human rights Stuation in Sri Lanka. One year later
however, and it is apparent tha these State mechanisms are little more than a camouflage to
dupe the internationa community  into beieving that the dtudion in Si Lanka is improving.
The Tamil people are concerned, that the proceedings of the fiftieth sesson of the UN
Commisson on Human Rights, will once again be manipulaied by the Si Lankan
Government, who anticipating the annual meeting of the Paris Aid Donors Consortium, in
the Spring of 1994, is even more keen to be seen as a country conscious of its human rights
record, and by Western Governments, some of whom are actively engaged in proposas with
the Si Lankan Government to repatriate rejected Tamil asylum-seekers, and who are



therefore eager to hear that Sri Lanka is now safe for potential returnees.

It is not correct to say a this stage that the Sri Lankan authorities are abdle and willing
to provide effective protection to dl the citizens. Sri Lanka continues to be ruled for the
twefth successve year, under a State of Emergency under which many of the norma
safeguards concerning democraic and human rights and fundamental freedoms have
remained suspended. The continued intimidation and harassment of members of the
oppostion political parties as well as attacks on journaists, media personnd, printers and
newspaper distributors have served as maor congraints on freedom of expresson and
opinion.

Draconian provisons of the Prevention of Terrorism Act investing the executive and
security forces with extraordinary powers, including those relating to arrest and detention,
aso reman in force

The Permanent Misson of S Lanka's Stuation Report, stated that on the 1 Ith
January, 199 1, the Government gppointed The Independent Commission on the Involuntary
Removd of Persons. Human rights agencies are convinced that the Commission is merdly a
cosmetic exercise and suggest that the mechaniam is clearly inadequate to ded with the
number of cases brought before it.

According to human rights organisations, the reduction in disgppearances in Si
Lanka in 1992, is directly linked to the reduction in the intensity of militarised conflict in
certain areas and not to any conscious effort on the part of the State authorities to dismantle
the mechanisms that permit disappearances to occur. In the Eastern Province done, there
were over 400 disappearances in 1992 and severa persons in the South also disappeared. No
action has been taken regarding the 40,000 persons who have disappeared in the South and
over 5,000 who have disappeared in the East.

Another of the new mechanisms which the S Lankan Government has established
ogtengbly to deal with human rights concerns in i Lanka, is the Human Rights Task Force
(HRTF), set up in Augugt, 1991, to monitor the observance of fundamentd rights of
detainess taken into custody under Emergency Regulations or the Prevention of Terrorism
Act. Concerned human rights agencies however, have stated that the HRTF has been unable
to compile a complete list of either the detainees or the places of detention and thus has been
unable to fulfil the primary function for which it was set up. In its firgt report of Augud,
1992, the HRTF admitted to the particular practice of “mobile detention”, in which detainees
are continualy transferred from place to place. This has enabled security forces to prevent
detection of a large number of Tamils taken into custody, particularly in the North- Eagt,
despite the regiona offices of the HRTF sat up with the assstance of Western nations.
According to the HRTF report for 19921993  of the reported 2351 missng persons, HRTF
has been able to trace only 114.

The report by the Canada-Asa Working Group submitted to the UN Commission on
Human Rights a its forty-ninth session, daes clearly the inability of the HRTF to provide
effective monitoring. It dates. “the efforts of the government human rights bodies have been
limited in their efficacy and have faled completely to remedy the root cause of the Stuation
which gives rise to human rights violations’.

Violations of the rights of persons in detention under the Prevention of Terrorism Act
(PTA) and Emergency Regulations have continued unabated snce the forty-ninth sesson of



the UN Humen Rights Commisson. According to the Bar Assodation of Si Lanka, 2975
casss dleging illegd detention and torture were filed in Courts in 1992. According to NGO
reports, by January 1993, there were 3,208 persons il in detention, of them 982 were in the
main detention centres & Boosa, Pdawata and Weerawila, 1,166 were in prisons in
Colombo and Kdutara (mogt of this number are Tamils), and a further 1,060 in
rehabilitation centres. This figure exdudes those in palice cdls and amy camps In its
October, 1993, satement, (ASA 37/WU/04/93; 27 October 1993) Amnesty Internationd
dated: “Since June, there have been saverd waves of such arrests forming part of a pettern
of humen rights vidldions directed a the Tamil community, in which thousands of people
gopear to have been arested soldy on the bass of thar ethnic origin”

The Permanent Misson of Si Lanka's Stuaion Report, dso dated what messures
the S1 Lankan Government have taken to ded with human rights vidaions by the sscurity
forces A Spedd Presdentid Commisson was accordingly st up to investigate into the
Kokkaddichola case. Captain Kuddigama, who was respongble for the massacre of 180
Tamils a Kokkeaddichodla in June, 199 1, was subsequently found guilty. Human rights
agendes were didressed however, when Cgptain Kuddigama was found guilty only of
falure to contral his subordinates and of the digposd of dead bodies, and was only dismissd
from sarvice The seventeen soldiers implicated in the massacre, were acquited. The Tamil
people fed that such events encourage the security forces to further violate human rights

with impurity.

In regard to the ongoing corflict in S1 Lanka, the UN Commisson on Human
Rights a its forty-ninth sesson, urged the S1 Lankan  Government “to continue to pursue a
negatiated political solution with dl parties, bassd on principles of respect for human rights
and fundamentd fresdoms leading to a durable peece in the north and eest of the country”.
The Commisson went on further to sy thet depite its expresson of concearn, and its urging
and pleadings to the S Lankan  Government, it hes failed to edablish a Stuation in which
there is “full protection of humen rights’, or full respect for the universdly acoepted rules of
humanitarian law and that the government has falled to take any concrete seps “to pursue a
negotiated politicdl solution with dl parties’.

In response to the gatement by the Charman of the UN Commisson on Human
Rights Mr Tilak Margpana, leader of the Si Lankan delegation agreed on 11 March, 1993
thet as long as the conflict continues, it would cregte condiitions in which the risk of humen
rights abuses can increase. The Tamil people share Mr. Margpana s concarn.

One year later however, no tangible seps have been taken by the S Lankan
Govanmat to olve the conflict. The new Govenment is continuing with its military
operations in the North-Eagt. Hundreds of dvilians are being killed in airforce bombings In
the 9x months sncethe  killing of Presdent Premadasa, over 10,000 Tamils have been
aresed in Coombo done Fallowing the pasing of the Emergency regulaions under the
public Security Ordinance in Augud, 1991, forty-eight essentid items induding fud,
medicine and fertilisars continue to be banned from being trangported into the North. Only a
fraction of the food requirement of the populdion is dlowed. The lack of food and
medicine has causad thousands of deaths in the North-Ead.

Furthermore, the new Government, has maintained that there is no “ethnic” problem
in the Idand, only a “terrorig” problem. The Government has dressad that the conflict is an
“internd tarrorie” problem, thereby refusing dl internationd mediation. The Tamil people



believe that the Government is not making any efforts to solve the problem politicaly and
sy tha the Government is purposefully aborting dl internationd efforts at mediation.

In early August, 1993, the Sri Lankan Government rglected a new peace plan
presented by four Nobel laurestes on behalf of the Canada-based World Council for Global
Cooperation (W.C.G.C.). The peace plan called for: a ceasefire verified by the U.N.; the
establishment of buffer zones; the adoption of federadism; and U.N.-observed dections in the
North and Eastern Provinces. In a letter to the W.C.G.C. however, the Sri Lankan
Government has dressed that the conflict is an “internd terrorist” problem and maintained
that peace efforts were continuing through the P.S.C., which is now generdly believed to
have become defunct.

Delegates attending an international conference on “Democracy and Displacement”
in Colombo, Si Lanka, in mid-August, 1993, aso urged the Government to resolve the
basic problems of the ethnic conflict and seek UN mediation. The UN saga continued, when
Si Lankan diplomats panicked over a hard-hitting resolution planned to be tabled before the
UN Sub-Commission on the Prevention of Discrimination and Protection of Minorities, by
four Western nations caling upon the S Lankan Government and other parties to seek a
cessation of hodtilities and obtain the assstance of the UN Secretary Generd. After frantic
diplomatic efforts the resolution was withdrawvn. The Tamil people fed that such hodtility
on the part of the Sri Lankan Government to U.N. mediation on the basis of “sovereignty” is
shortsighted, given the marked lack of internd initiatives that could work towards peece.

While the international community has increasingly put pressure on the Sri Lankan
Government to curb its human rights abuses, and has begun to link S Lanka's human rights
standards to the receipt of development aid, the Tamil people fed that increased monitoring
of the use to which the Si Lankan Government puts imported military arms and increased
monitoring of the diverson of development aid in Si Lanka, would potentialy put an end to
the military impasse, restore the Tamil-spegking peoples hope in the internationd
community, and demondrate to the Sri Lankan Government thet its policies are not
acceptable to the international community.

Last year, Si Lanka's Defence levy was raised from one percent to three percent, due
to heightened defence expenditure. In 1992, some Rs. 16 hillion was spent on defence. The
initid defence dlocation for 1993 was Rs. 19.8 hillion, but the Defence Ministry has now
asked for an additiond Rs.8 hillion. At the Aid Donors Consortium on 19 June, 1993, Sri
Lanka s aid was increased by US$15 million, from the aid pledge for 1992, to Rs 403
billion (U.S. $347 million). The military expenditure for 1993 represented 65% of the ad
granted by the Paris Aid consortium, for 1993/%4.

In the light of such “double standards, the initiative for peace must come from the
internationd community. Despite S Lanka's improved reaions with the Indian
Government, recent events point to the fact that the Indian government will not play a
mediatory role. Therefore, help to arrange an understanding between the two warring parties
will have to come from the internaiond community.

The Tamil people will not give up their demand for the right to self-
determination. The Tamil people believe that any permanent political solution to the
ethnic conflict in Sri Lanka, whether it is brought about by international mediation, or
through political negotiation between the Sri Lankan Government and the Tamil
parties, has to take into consideration the legitimate aspirations of the Tamil-speaking
people to determine their own political, economic, social and cultural destiny.



