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Part 1

I. Introduction

1. In Resolution 25/1, adopted in March 2014, the Human Rights Council requested the
Office of the High Commissioner for Human Rights to “undertake a comprehensive
investigation into alleged serious violations and abuses of human rights and related crimes
by both parties in Sri Lanka during the period covered by the Lessons Learnt and
Reconciliation Commission (LLRC)l and to establish the facts and circumstances of such
alleged violations and of the crimes perpetrated with a view to avoiding impunity and
ensuring accountability, with assistance from relevant experts and special procedures
mandate holders”.

2. The request for a comprehensive investigation followed increasing international and
national concerns about the absence of a credible national process of accountability to
address the extensive atrocities — including allegations of war crimes and crimes against
humanity - allegedly committed towards the end of the conflict in 2009 by both the
Government of Sri Lanka and the Liberation Tigers of Tamil Eelam (LTTE). The mandate
given for the investigation however, covering a time period from February 2002 to
November 2011, is much broader than the end of the conflict.

3. The human rights crisis in Sri Lanka which led to the Human Rights Council’s
resolution was not recent, nor was it just related to the final phases of the conflict. It is also
not only confined to the years covered by OISL mandate but dates back through decades of
conflict affecting all communities in Sri Lanka. The Ceasefire Agreement of February
2002, which marks the start of the period covered by OISL, brought some respite after
years of armed conflict, but it did not bring peace, nor an end to patterns of violations and
abuse. It also did not address the root causes of the armed conflict, such as discrimination,
economic marginalisation and a pernicious ethnicised form of politics.

4. This report is organised in a series of thematic chapters on unlawful Killings,
violations related to the deprivation of liberty, enforced disappearance, torture, sexual and
gender-based violence, the abduction and forced recruitment of adults and the recruitment
and use of children in hostilities. Subsequent thematic chapters document the impact of
hostilities on civilians and civilian objects in the final few months of the conflict, as well as
controls on movement and the denial of humanitarian assistance, followed by a chapter on
the screening and deprivation of liberty of internally displaced persons (IDPs) in military-
guarded closed camps.

5. It is important at the outset to stress that the OISL conducted a human rights
investigation, not a criminal investigation. The timeframe covered by the investigation, the
extent of the violations, the large amount of available information, as well as the constraints
to the investigation, including lack of access to Sri Lanka and witness protection concerns
posed enormous challenges. Nevertheless, the investigation report has attempted to identify
the patterns of persistent and large scale violations of international human rights and
humanitarian law that occurred, not only during the last phases of the armed conflict, but
during the whole period covered by OISL and prior to it.

The LLRC was set up by President Mahinda Rajapaksa in 2010 to “inquire into and report on the
facts and circumstances which led to the failure of the Ceasefire Agreement (CFA) operationalized on
21 February 2002 and the sequence of events that followed thereafter up to 19th May 2009”, Report
of the Commission of Inquiry on Lessons learnt and Reconciliation, November 2011. It presented an
interim report to the President in October 2010, and its final report in November 2011.
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6. These patterns of conduct consisted of multiple incidents which occurred over time.
They usually required considerable resources, coordination, planning and organisation, and
were usually executed by a number of perpetrators within a hierarchical command
structure. Such systemic acts, if established in a court of law, may constitute war crimes
and crimes against humanity, and give rise to individual criminal responsibility.

7. The patterns of violations and crimes described in this report are also characterised
by the impunity that is deeply embedded in Sri Lanka to this day. The report examines the
main obstacles to accountability that have prevented the victims and their relatives — of all
communities — from exercising their rights to truth, justice and reparations.

8. This report is being presented in a very different context to the one in which OISL
began its work. During the main information-gathering phase, (initially to December 2014),
investigators had no access to Sri Lanka. The Government of Sri Lanka rejected the
investigation, and accused the Office of being unprofessional and biased. At the same time,
the Government mounted a campaign of intimidation, harassment, surveillance, detention
and other violations against human rights defenders and others, which was clearly intended
— directly or indirectly - at deterring engagement with OISL.

9. The Government which took office after Presidential elections in January 2015 did
not change its stance on cooperation with the investigation, nor admit the investigation
team to the country, but it engaged more constructively with the High Commissioner and
OHCHR. It also took some important steps which have had a positive impact on the human
rights situation.

10.  The new Government has also made commitments related to accountability for the
violations allegedly committed during the last few months of the conflict and to certain
high profile cases. However, the patterns of violations documented in this report, and the
impunity which the perpetrators have continued to enjoy, highlight the need for far-
reaching reforms, particularly with regard to the security forces and judicial apparatus, as
well as the need for concerted political will to bring about profound changes with regard to
the protection of human rights.

11.  The new Government that took office after parliamentary elections on 17 August
2015 has a unique and historic opportunity to bring about institutional reforms that could
herald a new and lasting culture of respect for human rights, one that reverses the current
balance which favours perpetrators and, at times, even penalises victims. It is a formidable
task and will require not only commitment but also international assistance to ensure the
delivery of results which can restore the faith of all people in Sri Lanka in justice and the
rule of law.

12. In its final report, the Lesson Learnt and Reconciliation Committee (LLRC) noted
that “the development of a vision of a shared future requires the involvement of the whole
society”. The High Commissioner strongly encourages all sections of society — including
the security forces and former supporters of the LTTE - to view this report as an
opportunity to change discourse from one of absolute denial to one of acknowledgement
and constructive engagement to bring about change.

13. In presenting this report to the Human Rights Council and to the Government and
people of Sri Lanka, OHCHR hopes that it will contribute constructively to a genuine
process of accountability and reconciliation, above all so that the rights of the many victims
and their relatives to truth, justice and reparations are finally fulfilled. In this regard, the
High Commissioner wishes to pay tribute to the courage of all those who, despite the
trauma they have suffered as well as the pressures and intimidation they faced, have
contributed to this investigation. Their compelling testimonies and those of the many who
did not have the opportunity to testify directly to OISL, must compel action by the
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Government of Sri Lanka and the international community to implement the
recommendations of this report.

Establishment of the OHCHR Investigation on Sri Lanka
(OISL)

14.  OISL, a special investigation team established within OHCHR in Geneva by the
then High Commissioner for Human Rights, Navi Pillay, began its work from 1 July 2014,
and its core seven-member staff became fully operational by mid-August. Terms of
reference for the investigation (appended) were published on the OHCHR website in early
August 2014, outlining the timeframe, methodology, standards of proof and other key
aspects of the investigation.

15.  The High Commissioner for Human Rights also invited three distinguished experts
(henceforth referred as “the Experts”), Mr. Martti Ahtisaari, former President of Finland,
Dame Silvia Cartwright, former High Court Judge of New Zealand, and Ms. Asma
Jahangir, former President of the Human Rights Commission of Pakistan, to play a
supportive and advisory role to the investigation. The team met with the Experts in
September 2014, January and June 2015 and maintained regular contact with them
throughout.

16. Human Rights Council Special Procedures mandate holders were also invited to
assist as per resolution 25/1, and formed a small committee to liaise with OISL, which met
with the team initially in September 2014. Documentation provided to OISL by Special
Procedures highlighted the lack of cooperation by previous governments, including the
repeated failure to respond adequately to complaints, challenging the applicability of
international treaties, and delaying or not responding to the many requests for visits. Since
the change of Government in January 2015, the Special Rapporteur on the promotion of
truth, justice, reparation and guarantees of non-recurrence made a technical visit to the
country in March 2015, and dates have now been set for the long-pending visit of the
Working Group on Enforced or Involuntary Disappearances (WGEID).  References are
made throughout this report to the work of the mandate holders related to the period
covered by OISL’s mandate.

Mandate

17.  OISL’s mandate derives from Human Rights Council Resolution 25/1 which
required OHCHR to “undertake a comprehensive investigation into alleged serious
violations and abuses of human rights and related crimes by both parties in Sri Lanka
during the period covered by the Lessons Learnt and Reconciliation Commission (LLRC)
and to establish the facts and circumstances of such alleged violations and of the crimes
perpetrated with a view to avoiding impunity and ensuring accountability, with assistance
from relevant experts and special procedures mandate holders”.

18.  OISL has interpreted “both parties” to mean the Government of Sri Lanka and
related institutions, and the Liberation Tigers of Tamil Eelam (LTTE). Paramilitary groups
are also considered to fall within the mandate of the investigation, given their involvement
with official security forces or the LTTE.

19.  With regard to the timeframe for the investigation, Resolution 25/01 refers to the
period covered by the LLRC. The LLRC’s initial timeframe covered from 21 February
2002 to 19 May 2009. However, its report submitted to the President of Sri Lanka in
November 2011, included information dated as late as October 2011. This report therefore
covers the same extended period, to ensure consistency. The report also takes into account



A/HRC/30/CRP.2

contextual and other relevant information that falls outside this timeframe but allows a
better understanding of events.

Methodology

20. In view of the extensive documentation already available on the period covered by
the OISL investigation, the team initially carried out a desk review of existing material,
including Government publications, international and Sri Lankan Non-Governmental
Organization (NGO)/civil society reports, the report of LLRC and other commissions,
audio-visual material and satellite images, reports of the United Nations Special Procedures
and treaty bodies.

21. In the course of its work, OISL has received and gathered information from many
sources with knowledge of human rights cases and issues in Sri Lanka, including the parties
to the conflict, as well as United Nations officials and staff members, civil society
organisations, forensic medical doctors, international NGOs, human rights defenders and
other professionals. UNOSAT provided invaluable analysis on satellite imagery.

22.  Another key source of information was the United Nations Secretary General’s
Panel of Experts, headed by Marzuki Darusman, with experts Yasmin Sooka and Stephen
Ratner. It was appointed in 2010 to advise the United Nations Secretary-General on
implementation of commitments he had received from the President of Sri Lanka with
regards to accountability following his visit to Sri Lanka in May 2009. As custodian of the
Panel’s archives, the High Commissioner officially authorized OISL to access the
documentation contained in the archives, requiring it to adhere strictly to confidentiality
guidelines. The documentation served as an important resource for identifying leads for the
investigation of incidents related to the end of conflict period. The Panel of Experts’
primary focus was to advise the Secretary-General on matters in relation to accountability
but carried out an assessment of the nature and scope of the violations and qualified these in
terms of international law. The OISL team met with several members of the Panel of
Experts and appreciated their valuable insights.

23.  The investigation also benefitted from extensive access to the documentation of the
Sri Lanka Monitoring Mission (SLMM), which was present in Sri Lanka (2002-2007) to
monitor the implementation of the 2002 Ceasefire Agreement (CFA). Although the SLMM
did not have an explicit human rights monitoring mandate, CFA violations included
incidents which could be qualified as human rights violations or abuses, including conflict-
related unlawful Killings, abductions and child recruitment. In this regard, the High
Commissioner wishes to express his gratitude to the Governments concerned for facilitating
this access.

Confidentiality

24.  With regard to confidentiality, the High Commissioner wishes to stress that witness
statements and other confidential material stored in OISL’s archives, are classified as
strictly confidential, in line with United Nations security and archiving policy.?

25.  Details which could reveal the identity of victims or witnesses such as names, dates
and places have been omitted in many cases described in the report in order to ensure that
the victims, witnesses and their families cannot be identified.

The UN’s policy with regard to archiving and classification of documents can be found in
ST/SGB/2007/6.
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Interviews/testimonies

26. Identifying and protecting witnesses and other potential sources of testimony was
complex. The lack of access to Sri Lanka, combined with security and protection concerns
and the risks of reprisals seriously limited access to potential witnesses. The fact that
alleged violations and abuses occurred at a minimum more than three and, in some cases,
up to 12 years ago also made locating witnesses challenging, particularly for older cases.

27.  Despite these challenges, OISL gave priority to gathering first hand testimony, by
conducting face-to-face interviews, whenever this was possible, or otherwise through
audio-video communication. However, the team was not given access to Sri Lanka and did
not carry out direct interviews with individuals inside Sri Lanka due to security and
protection concerns.

28. Building trust through strict confidentiality, and ensuring adequate protection
measures were in place, was essential to creating a secure environment in which witnesses
could recount their experiences. Although no longer in Sri Lanka, many of those
interviewed expressed concerns about their own security and/or that of their family in Sri
Lanka.

29.  OISL also received a number of detailed written testimonies from other credible
sources where the witnesses had given their consent to do so. In some cases, OISL
investigators also later interviewed these witnesses, if conditions allowed. Risks of re-
traumatisation were taken into consideration in reaching this decision.

Call for submissions

30. A public call for submissions was issued on 4 August 2014 and posted on the
OHCHR website. A total of 1,985 submissions were received by e-mail, 45 being outside
the OISL mandate, and 1,197 by mail, 100 of which were outside the mandate. (In some
cases, submissions were sent both by mail and email). Of those individual submissions
received by mail, 329 were sent from within Sri Lanka, many of them related to allegations
of LTTE abuse.

3L In the time available, and without access to Sri Lanka, it was possible to follow up
only a limited number of the individual submissions received, some of which served to
corroborate case information from other sources. This does not, however, lessen the value
of the submissions, which will remain recorded in OISL confidential archives. They should
be seen, rather, as an indication of the need for an appropriate mechanism with the
mandate, time and resources to record and assess the testimonies of the many who consider
their rights, or those of lost family members, to have been violated.

32.  Towards the end of October 2014, an individual was arrested in Sri Lanka accused
of collecting false testimony using blank signed forms to send to OISL. This was used by
the Government of Sri Lanka at the time to attempt to discredit OISL. The High
Commissioner wishes to stress that OISL was not linked to the alleged incident in any way,
and has not used any information of this kind in its investigations or conclusions. 3

At the time of writing the individual remains in prison on remand, held without trial under the
Prevention of Terrorism Act. While not condoning any act that might have been intended to
prejudice its investigation, and without taking a position on the veracity or otherwise of the
accusations, OISL believes that the case of the individual should be immediately reviewed, and that
he be charged with a legitimate offence or released.



A/HRC/30/CRP.2

10

Verification and evaluation of information

33.  OISL’s mandate was to carry out a human rights investigation. As this was not a
criminal investigation, OISL has based its findings on the standard of “reasonable grounds
to believe”. There are “reasonable grounds to believe” that an incident or pattern of
violations, some of which may amount to crimes, occurred where the information gathered
was sufficiently credible and corroborated. Establishing exact dates of incidents was
challenging since witnesses, especially those recounting events which occurred in the
intense last weeks of the conflict, were not always able to recall exact dates.

34.  OISL received allegations which linked some named alleged perpetrators to specific
violations or abuses in some cases, or to patterns of abuses. There is sufficient information
on many incidents, as well as on the patterns of incidents described, to warrant criminal
investigations of these individuals to assess their criminal responsibility and establish
whether, by acts or omissions they may be responsible directly or have command
responsibility.

35.  OISL also received confidential lists of alleged perpetrators of enforced
disappearances from the 1980s and 1990s. Further information on these lists is provided in
the Chapter VIII on Enforced Disappearance. Such cases of enforced disappearance were
assessed as continuing violations which extend into OISL mandate, in line with the
Declaration on the Protection of Persons from Enforced Disappearance. Because of the
obstacles to accountability, only a handful of these cases were reportedly ever prosecuted.
OISL believes that these lists should be reviewed, together with the information on which
the allegations are based, as part of a broader investigation into those responsible for
patterns of disappearances.

Challenges and constraints

The Government of Sri Lanka

36. The greatest obstacle to OISL work was the absence of cooperation and
undermining of the investigation by the former Government. From the outset, it stated its
“categorical rejection” of the Human Rights Council-mandated investigation. It continued
to reject repeated invitations to cooperate from the United Nations High Commissioner for
Human Rights. In July 2014, the Permanent Representative of Sri Lanka to the United
Nations in Geneva refused to meet with OISL coordinator and later with one of its experts,
Dame Silvia Cartwright. The High Commissioner nevertheless met with the Foreign
Minister in New York in September 2014. The Government also failed to respond formally
to a letter sent by OHCHR on 4 December (appended) requesting detailed information.

37. Instead, the Government at all times sought to undermine the investigation by
calling into question its objectivity, professionalism and integrity. Between 4 November
and 2 December 2014, the Government issued several press statements, called three
meetings with Colombo-based diplomats, and issued two demarches through the United
Nations Resident Coordinator in Colombo, accusing OHCHR of a series of “grave
inconsistencies and contradictions which call into question the honesty, integrity and
appalling levels of unprofessionalism of the OHCHR.” These allegations centred on
procedural issues, particularly the deadline OISL had given for submissions.

38.  On 7 November 2014, the High Commissioner for Human Rights issued a press
statement urging the Government to “focus on the substantive issues under investigation
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instead of obscuring them by the constant questioning of procedures”4. The High
Commissioner also rejected accusations of having been linked to the alleged fraudulent
gathering of statements and payment of money for information. Following a meeting with
the High Commissioner, the Permanent Representative of Sri Lanka in Geneva, in a letter
dated 15 December 2014, reiterated the Government’s position of non-cooperation.

39.  The new Government which took office in January 2015 showed encouraging signs
of cooperation and engagement with OHCHR, and there were a number of exchanges
between the High Commissioner and the Foreign Minister, Mangala Samaraweera.
However, the new Government did not cooperate directly with OISL, its position on access
to the country did not change, and it did not respond officially to a letter sent on 15 March
reiterating a request for information.

40. Despite this lack of cooperation, OISL reviewed publicly available written and oral
statements given by Government officials to the Human Rights Council, the Human Rights
Committee and other United Nations mechanisms, transcripts of Government and military
officials to the LLRC, public Government reports such as the “Humanitarian Operation
Factual Analysis July 2006- March 2009” and ““Sri Lanka’s Humanitarian Effort”, as well
as official Government websites. OISL also received subsequently a number of previously
unpublished official documents, which it assesses to be authentic.

The LTTE

41.  As the senior leadership of the LTTE was Killed by the end of the conflict, OISL
could not access LTTE officials for direct information regarding the group’s policies,
operations or responses to alleged abuses. Investigators interviewed a number of former
LTTE cadres who had been subjected to torture and other grave violations by Government
security forces. During the interviews, some provided information regarding LTTE
responsibility for atrocities or abuses, but most were reluctant to acknowledge or discuss
any practices or policies by the organization which might not accord with international law.
In addition, the lack of availability of official LTTE documents made it difficult to confirm
at what level some practices had been sanctioned. Nevertheless information from a range
of sources, including victims of LTTE abuses, enabled OISL to document patterns of
abuses committed by the LTTE.

Fear of reprisals, harassment, intimidation and other abuses

42.  The impact of the previous Government’s efforts to undermine the investigation was
compounded by measures that apparently created a climate of fear and intimidation inside
Sri Lanka. Throughout the period of work, OISL received persistent reports of
surveillance, threats, intimidation, harassment, interrogation of grass roots activists, human
rights defenders and potential witnesses by security forces inside Sri Lanka, particularly in
the North of the country.

43.  Although not always specifically articulated as threats linked to cooperation with
OISL, many reports suggested that the harassment had intensified because of the
investigation, particularly in the build-up to the deadline for submissions period on 30
October 2014. Whether or not they were directly intended to deter cooperation, the threats
and harassment clearly acted as a powerful deterrent for those inside Sri Lanka who may
have wanted to provide information on violations and even, in some cases, for those outside
the country. Investigators exercised extreme caution in communicating with potential

Zeid condemns persistent disinformation designed to discredit UN investigation on Sri Lanka,
OHCHR, 7 November 2014

11
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sources inside Sri Lanka, restricting contacts to an absolute minimum, and only when
special security measures were in place to limit the risk of electronic surveillance. As
previously noted, OISL did not take any verbal testimonies directly from individuals inside
Sri Lanka.

44,  Furthermore, the risks of reprisals, even in cases where the interviewee was outside
of Sri Lanka but still had family inside meant that strict mitigating security measures had to
be taken in order not to expose the individuals.

Risks of re-traumatisation

45, The continuing trauma suffered by many also impacted on the availability of
witnesses. Investigators were particularly sensitive to the risks of re-traumatisation through
interviewing. Prior to interviews, investigators carried out assessments of these risks, and
the types of counselling and psychosocial support available. In a number of cases, the
decision was taken not to interview certain individuals. Indeed, OISL investigators were
deeply struck by the extent of the trauma which victims continue to suffer despite the
passage of time. It is important to pay tribute to the courage of those who were determined
to provide testimony.

46. In spite of the constraints described above, the information gathered and
corroborated by OISL provides compelling findings relating to long standing and deep-
rooted violations and abuses of human rights and international humanitarian law, some of
which may amount to international crimes.

Contextual background

1948-2001: From independence to the Ceasefire Agreement

47.  Following independence in 1948, a series of Government policies favouring the
Sinhalese majority increasingly marginalised and alienated the Tamil minority. The
Government presented these measures as a way to redress disadvantages Sinhalese had
experienced under colonial rule, but they reflected an increasingly ethnic-based and
majoritarian politics. From 1956 onwards, there were outbreaks of communal violence and
growing radicalisation of some sections of the Tamil community. While some Tamil
parties continued to participate in parliamentary politics, by the mid-1970s, some
increasingly militant groups began calling for a separate state, “Tamil Eelam’, in the North
and East of the island.

48.  The Tamil New Tigers was formed in 1972 and became the Liberation Tigers of
Tamil Eelam (LTTE) in 1976. Over the following decade it engaged in struggles against
rival Tamil parties and militant organisations. After an LTTE attack in Jaffna, in July 1983,
in which 13 government soldiers were killed, communal violence erupted across the
country in what became known as “Black July”. As many as 3,000 Tamils were killed,
properties and businesses of Tamils were destroyed, and many fled Sinhalese-majority
areas or subsequently left the country. A fully-fledged armed conflict developed between
the Government and LTTE.

49.  The LTTE developed as a ruthless and formidable military organisation, capable of
holding large swathes of territory in the north and east, expelling Muslim and Sinhalese
communities, and conducting assassinations and attacks on military and civilian targets in
all parts of the island. One of the worst atrocities was the killing of several hundred police
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officers after they had surrendered to the LTTE in Batticaloa on 17 June 1990°. The LTTE
exerted significant influence and control over Tamil communities in the North and East, as
well as in the large Tamil diaspora, including through forced recruitment and extortion.
Government forces and rival Tamil groups acting as paramilitaries were also responsible
for grave human rights abuses, particularly arbitrary detention, torture and many thousands
of enforced disappearances, during the different phases of the conflict over the next two
decades.

50.  Separately, Sri Lanka also faced another armed insurgency in the south by the
Marxist Janatha Vimukthi Peramuna (JVP). A short insurrection in 1971 was quickly
suppressed, but the JVP staged a second rebellion from 1987 in opposition to Indian
intervention in the Tamil conflict, which lasted for several years. The JVP engaged in
assassinations and attacks on military and civilian targets. The movement was bloodily
suppressed in a counter-insurgency campaign marked by many thousands of extra-judicial
killings and enforced disappearances.

51.  One major response to these overlapping violent movements was the declaration of a
state of emergency in March 1971 under the Public Security Ordinance. This was followed
by the introduction of emergency powers and draconian security legislation, such as the
Prevention of Terrorism Act, first enacted for three years in 1979 and made permanent in
1982. This legislation provided a context for widespread arbitrary detention, torture and
enforced disappearances. In addition, a powerful Executive Presidential system was
introduced under the 1978 Constitution that has had a long-term impact on democracy and
the rule of law.

52. A further effect was the failure to implement key provisions of the Indo-Lanka
Peace Accord that had represented a landmark attempt to resolve the conflict in 1987,
backed by the deployment of an Indian peacekeeping force. This led to the 13th
Constitutional Amendment being passed in November 1987 that envisaged devolution of
powers to a provincial level of government throughout the country. The Northern and
Eastern Provinces were initially merged as one unit, reflecting Tamil aspirations but
opposed by Sinhalese nationalists. The combined North Eastern Provincial Council (NEPC)
was dissolved in 1990 when it put forward a resolution that was perceived by the
Government as a unilateral declaration of independence.

53.  While Provincial Councils continued to function in other parts of the country, the
Northern and Eastern Provinces were then governed directly from Colombo® Issues of
devolution would remain central to the conflict and successive peace initiatives.

2002 — 2005: From ceasefire to intensification of hostilities

54. In February 2002, after nearly two decades of war, a Ceasefire Agreement (CFA)
was signed between the Government of Sri Lanka and the LTTE which had been facilitated
by the Government of Norway. The CFA envisaged a total cessation of military action, a
separation of forces behind respective lines of control, and the disarmament of Tamil
paramilitary groups. Under the CFA, the PTA also ceased to apply. Although the CFA did
not include a human rights framework,’ the parties committed “in accordance with

http://Aww.uthr.org/Reports/Report4/chapter2.htm

The Supreme Court ultimately ruled in October 2006 that the merger of the Northern and Eastern
Provinces did not have legal effect, paving the way for separate Eastern Provincial Council elections
in 2008.

Efforts to negotiate a complementary framework of human rights and humanitarian principles during
the first phase of the peace process failed.
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international law (to) abstain from hostile acts against the civilian population, including
such acts as torture, intimidation, abduction, extortion and harassment.” The agreement
envisaged measures to restore normalcy, including freedom of movement. A Sri Lankan
Monitoring Mission (SLMM) comprising personnel from the five Nordic countries was
deployed to monitor the agreement and “enquire into any instance of violation”.

55.  On the one hand, the CFA heralded optimism that a more durable peace settlement
to the conflict could be reached. An irregular series of peace negotiations began between
representatives of the Government and LTTE. International donors pledged comprehensive
support for the peace process and post-war reconstruction at a major conference in Tokyo®

56.  However, the agreement also provoked suspicions and political divisions in the
south. Many saw the CFA as establishing a de facto partition of the country and allowing
the LTTE time to strengthen its position. These fears were exacerbated with the LTTE’s
tabling of a proposal for an Interim Self Governing Authority, and the opening of LTTE
political offices in major towns of the North and East, permitted under the CFA. The LTTE
was accused of repeatedly violating the CFA, engaging in extortion, targeted killings and
continued child recruitment. By the end of the CFA- period in 2008, the SLMM had
recorded 3,800 breaches of the ceasefire by the LTTE, and 350 by the Government.

57. In November 2003, President Chandrika Bandaranaike Kumaratunga took control of
the key ministries of defence, interior and mass media from the United National Party
(UNP) Government of Prime Minister Ranil Wickremasinghe. This led to parliamentary
elections in April 2004 and a change of government, with Mahinda Rajapaksa of the Sri
Lanka Freedom Party (SLFP) appointed as Prime Minister.

The Karuna Defection

58. Meanwhile, in March 2004, a major split had occurred in the LTTE ranks, with the
defection of its senior commander in the East, Vinayagamoorthy Muralitharan, known as
Karuna Amman. Thousands of cadres, including many children, returned to their homes,
but the breakaway “Karuna group” emerged as a significant new paramilitary force®
alongside older Tamil paramilitaries, such as the Eelam People's Democratic Party (EPDP),
which had colluded with the Government in the past.

59. Karuna brought with him significant intelligence and military advantage. Over the
following years, the LTTE and the paramilitaries engaged in a campaign of targeted
killings™against each other, as well as abductions and attacks on civilians, the Karuna
Group acting with apparent collusion with the Government. Both groups maintained high
levels of recruitment of children, despite UNICEF efforts at prevention and release. The
LTTE continued to carry out localised attacks against the Sri Lankan Army and police, but
these remained low-intensity activities, using small arms and grenades. The LTTE also sent
reinforcements from the Vanni in the North to the Eastern Province to regain the territory
lost to Karuna and to restore its military strength following the defection.

10

The LTTE temporarily withdrew from the peace process over its exclusion from the Tokyo
conference in 2003.

From 2007, the Karuna Group registered a political party, Tamil Makkal Viduthalai Puligal or
TMVP.

Under the CFA, only the LTTE and the Government of Sri Lanka forces were allowed to bear arms,
but not in each other’s territory. Other armed groups were to be disarmed by the Government. The
Government failed to disarm paramilitary groups on its territory, including the Karuna Group once it
had split from the LTTE. Although the Karuna Group was not a Party to CFA, the SLMM began
ruling on its actions as CFA violations from 2005.
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Tsunami — December 2004

60.  The December 2004 Indian Ocean tsunami devastated coastal regions of Sri Lanka,
killing more than 40,000 Sri Lankans and causing the displacement of over half a million
people, in addition to the 390,000 persons already displaced by the conflict. Although there
were hopes that the tsunami response would revive the peace process — agreement was
reached for instance on a joint management structure to coordinate relief'* — the politics of
recovery quickly descended into mistrust and acrimony. There was a strong sense of
grievance among the Tamil population that assistance was going primarily towards
tsunami-affected people in the South, mostly Sinhalese, while those affected by the tsunami
in the North and East, mostly Tamil, did not receive a proportionate share. The conflict-
displaced, mostly Tamils and Muslims in the North and East, also felt excluded.

Resumption of open hostilities

61. In August 2005, the Minister of Foreign Affairs, Lakshman Kadirgamar, a
prominent Tamil politician, was assassinated at his residence in Colombo, allegedly by the
LTTE. In the South this event triggered increasingly hardline attitudes to the peace process
and increased international isolation, leading to the proscription of the LTTE. A state of
emergency was declared and new emergency regulations were introduced which gave the
Secretary of Defence sweeping powers to order arrest and administrative detention, and the
military and police to carry them out. In November 2005, Presidential elections — at which
the LTTE enforced a boycott in the areas under its control — saw the election of Mahinda
Rajapaksa on a platform critical of the CFA and pledges to safeguard a unitary state.

62.  In December 2005, the LTTE stepped up a new campaign of violence, particularly in
the form of roadside claymore mine attacks®, which increasingly affected civilians, many
of them children, although the security forces may have been the primary target. ** Initially,
the use of mines was concentrated on the Jaffna peninsula. However, the practice soon
extended to Government-controlled areas in the Vanni. Vavuniya and Mannar were
particularly affected.

63.  Targeted killings between the LTTE, rival paramilitary groups and the Sri Lankan
military intelligence operatives also reached new levels, including against prominent Tamil
members of parliament and journalists. There was also a renewed spate of so-called “white
van” abductions and disappearances by Government forces, including in Colombo, as well
as LTTE attacks on civilian trains and buses. Military clashes began to occur, particularly
in the East and around Jaffna and Mannar to the North. Sri Lanka Army (SLA) deep
penetration units, strengthened with intelligence from the Karuna faction, conducted
operations inside LTTE-controlled territory. The head of the SLMM expressed the opinion
that the Parties were increasingly locked into a “subversive war”.

-
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An agreement to establish a Post-Tsunami Operational Management System (PTOMS) involving both
Government and LTTE was signed by President Kumaratunga in 2005 but some provisions were
subsequently struck down by the Supreme Court as unconstitutional following legal challenges.
http://imwww.brookings.edu/research/speeches/2010/03/03-natural-disasters-ferris

A claymore mine is a remote-controlled, directional, anti-personnel mine designed for use in
ambushes. Strictly speaking, “Claymore” is a brand-name for a specific US produced device, however
it seems that in the Sri Lanka context claymore is used generically for any command-wire explosive
device, including home made IEDs

Witness Statement (WS) on file; Humanitarian Operation Factual Analysis, July 2006 — March 2009,
Ministry of Defence (MOD), July 2011

http://mww.tamilguardian.com/article.asp?articleid=292
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2006 — 2008: Further intensification of hostilities

64. By mid-2006 the CFA had broken down significantly. With the overall military
situation steadily worsening, the LTTE withdrew from the on-going peace talks on 20"
April 2006. A few days later, the LTTE attempted to assassinate the Army Commander
General Fonseka in Colombo, causing him serious injury. The Sri Lankan Air Force
(SLAF) retaliated by bombing Sampur, an area controlled by the LTTE in the East. ** In
December 2006, the LTTE made a further assassination attempt on the Defence Secretary,
Gotabaya Rajapaksa, in Colombo.

65.  During April 2006, the SLAF carried out airstrikes in the Sampur area, south of the
strategically important bay south of Trincomalee. Reportedly, LTTE military targets were
located in the vicinity of the civilian population. The SLMM stated that the airstrikes were
in violation of the CFA, however it also warned the LTTE that it was “inexcusable to place
military c1)7r political targets amongst the civilian population close to schools and private
houses. ”

The Eastern Campaign

66. In July 2006, the LTTE seized the Mavil Aru area to the southwest of Trincomalee,
closed off the sluice gate to a reservoir that was key to water supply in the eastern province,
and launched attacks on the naval base in Trincomalee. At the same time, the LTTE
launched a renewed offensive across the northern line of control in what may have been an
attempt to recapture the Jaffna peninsula. The SLA launched ‘Operation Watershed” which
marked the beginning of the Eastern military campaign.

67.  Security Force Headquarters-East (SFHQ-E), located in Welikanda, conducted the
operation under the control of Joint Operations Headquarters in Colombo®®. SFHQ-E had
22 & 23 Infantry Divisions under command, with the Commando Brigade and the Special
Forces Brigade attached™® for the operation. The Mavil Aru area was recaptured by the SLA
within two weeks. Thereafter, the SLA pursued a ‘bite and hold’ strategy, clearing a limited
area and consolidating it with second echelon troops before moving on to the next
objective.

68.  The next areas to be captured by the SLA in 2006 were Sampur (August —
September), Vakarai (October. 2006— January 2007), Kanchikudichcharu (January —
February 2007) Batticaloa East (February — April 2007), Batticaloa West (April — July
2007), and Thopigala (July 2007), the last LTTE stronghold in the Eastern Province. The
local knowledge provided by the Karuna Group undoubtedly had a ‘force multiplier’ effect
in this campaign.

69.  The Eastern campaign provided the SLA with an opportunity to test the new
doctrines, organisation and tactics that had been developed during reforms of the armed
forces initiated by the new Government. The lessons that were learned capturing the East
subsequently appear to have shaped the conduct of the later Northern campaign and gave
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http://www.crisisgroup.org/en/regions/asia/south-asia/sri-lanka/124-sri-lanka-the-failure-of-the-
peace-process.aspx

SLMM public press release, 20 April 2006, https://lankapage.wordpress.com/2006/04/30/simm-rules-
air-strikes-violation-of-truce

Although it is reported that the acting Army Commander, Major General Nanda Mallawaratchchi,
relocated himself to the area to personally oversee operations. Normally the Army Chief of Staff, he
was made temporary Army Commander whilst General Fonseka was recovering from injuries he
sustained in the April assassination attempt.

Previously under the command of 53 Division in Jaffna.
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the military command greater confidence in military success. As would be the case in the
Northern campaign, the Government presented the Eastern campaign as a humanitarian
operation and asserted that military planning was designed to avoid civilian casualties.?
The Government, however, re-imposed severe restrictions on bringing aid into LTTE-
controlled areas — for instance, humanitarian agencies had only limited access to civilians in
Vakarai in the East, and from the beginning of 2007, the Government also began
significantly increasing restrictions on humanitarian aid going into LTTE-controlled areas
of the Vanni in the north.

70.  While civilian casualties during this period may not have been on the scale in the
last few months of the conflict, the renewed fighting and use of heavier arms, including
artillery, rockets and air strikes, impacted on civilians. OISL documented several such
attacks and considers that there are reasonable grounds to believe that they could constitute
war crimes, and should be investigated as part of a prompt, effective and independent
comprehensive investigation of the conduct of hostilities.

71. In the early morning of 14 August 2006, for example, the SLAF carried out an
airstrike in a forest area near Vallipunam village, an LTTE-controlled area in the northern
Mullativu district.”* Around 14 fragmentation bombs were dropped. The attack hit
Senchcholai Girls Orphanage, killing at least 60 girls, and injuring around 60 others. All the
girls who were Killed were aged 16-19 years, except for three women who were LTTE
instructors. While the Government alleged the orphanage was an LTTE military training
camp, international military observers who visited the site the same day found no
indications of military installations, uniforms or weapons at the location.

72.  The Senchcholai attack was one of a number of serious human rights violations
alleged to have been committed by all sides during this period which became the subject of
a Presidential Commission of Inquiry to Investigate and Inquire into Alleged Serious
Violations of Human Rights Occurring since 1 August 2005 (the Udalagama Commission)
established in 2006. OISL obtained access to the unpublished findings of this Commission
which are examined later in this report.

73. In the Senchcholai case, the Commission concluded the orphanage was a legitimate
military target and that the LTTE carried responsibility for the deaths of the girls. On the
basis of the available information, the OISL found that there are reasonable grounds to
believe that the LTTE wilfully jeopardised the security of the children by forcing them to
attend an LTTE-organised training in a remote location where there may have been military
targets. The OISL also found that there are reasonable grounds to believe that the SLAF
knew at the time that there were children present, yet undertook a disproportionate attack
against a primarily civilian object and failed to take any precautions to avoid or minimise
incidental loss of civilian life, which were clearly excessive in relation to the concrete and
direct military advantage anticipated.

74.  Throughout October and early November 2006, LTTE and Sri Lankan military
exchanged artillery fire in and around the Vakarai area north of Batticaloa town.?? On 8
November 2006, for instance, a Sri Lankan Army artillery bombardment hit Kathiravelli
School, which was hosting around 1,000 IDPs, causing numerous deaths. The military
prevented the SLMM from accessing the school site until late afternoon.?. The SLMM
found no evidence of LTTE military installations at the school, but it reported that the
LTTE had prevented some 2,000 civilians from fleeing to safety.

N

0 Representation of Gotabaya Rajapaska to the LLRC, 17 August 2010

2L WS on file
22 SLLMM documentation
3 SLMM, http://www.hrw.org/reports/2007/srilanka0807/4.htm
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75.  Separately, on 2 November, a Sri Lankan Army bombardment hit the vicinity of the
hospital in the LTTE-held town of Kilinochchi in northern Sri Lanka, killing five civilians
and damaging the hospital’s maternity ward.**

76. At the end of 2006, at least 520,000 people in Sri Lanka were displaced by the
conflict, upwards of 300,000 following the renewed fighting, making it one of the largest
displacement crises in Asia in both absolute terms and in proportion to the population.?
Elections were held for the Eastern Provincial Council in May 2008, for the first time since
1988, although the province remained under a military governor.

The Northern Campaign

77.  Days into 2008, the Government announced its withdrawal from the CFA.?® As
violations of the CFA had long been the norm, the immediate implication of its abrogation
was an end to SLMM, effective 16 January, and a clear statement of the Government’s
intention to defeat the LTTE militarily. With the abrogation of the CFA, insecurity and
violent incidents increased, including LTTE suicide attacks, both in the Vanni and in the
South.

78. By this time, Sri Lanka’s military budget had reportedly risen by 40 percent and the
Army had tripled in size from 100,000 to 300,000, with almost an additional 5,000 troops
recruited per month between 2005 and 2008, according to the Secretary of Defence?. In
order to maintain its force strength and control, the LTTE intensified its restrictions of
movement out of the Vanni region, as well as its forced recruitment of adults and children,
which caused increasing anger amongst the Tamil communities..

79. From around October 2007, the Government began to focus its military operations
in the North, with the main areas of fighting concentrated in the Western district of Mannar
from April 2008. During this period, the Sri Lankan Navy sank several LTTE Sea Tiger
vessels loaded with military cargo. An air strike on Kilinochchi in November 2007 killed
the head of the LTTE Political Wing, Thamilselvan.

80. On 24 April 2008, the SLA captured Madhu, marking its advance into LTTE
controlled areas. This was followed by the fall of the towns of Adampan and
Periyamadhu.?® In July 2008, the SLA captured Veddithalathiye, a major Sea Tiger base,
and by September 2008, the SLA advance was threatening the LTTE’s de facto capital of
Kilinochchi, forcing the LTTE to retreat.

81.  On 3 September 2008, the Government ordered all United Nations agencies and
non-governmental humanitarian organisations to leave the LTTE-controlled area. The
United Nations was informed by the Joint Operations Headquarters that the safety of
humanitarian staff could not be guaranteed in “uncleared areas”, and that authorisation for
travel beyond Omanthai into the VVanni would no longer be granted.?
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http://www.un.org/press/en/2006/ihal1240.doc.htm

IDMC, http://www.internal-displacement.org/assets/publications/2007/200709-ap-srilanka-civilians-
in-the-way-of-conflict-country-en.pdf

BBC, Sri Lanka Timeline, 6 October 2010, http://www.bbc.co.uk/news/world-south-asia-12004081
www.defence.lk/new.asp?fname=20100429_05

Humanitarian Operation Factual Analysis, op.cit.

WS on file, http://www.island.lk/2008/09/10/news16.html; Ministry of Disaster Management and
Human Rights Press Release, 3 October 2008,
http://reliefweb.int/sites/reliefweb.int/files/resources/AF5D1F3435536F42852574D70063A679-
Full_Report.pdf


http://www.island.lk/2008/09/10/news16.html
http://reliefweb.int/sites/reliefweb.int/files/resources/AF5D1F3435536F42852574D70063A679-Full_Report.pdf
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A/HRC/30/CRP.2

82.  The departure of most international observers from the Vanni effectively
undermined protection responses and humanitarian assistance programmes for civilians in
the Vanni and left the population vulnerable to violations by both the Sri Lanka Armed
Forces and the LTTE. United Nations national staff and their families, like many other
civilians, were refused permission by the LTTE to leave but continued their humanitarian
work in a deteriorating humanitarian situation.

January — May 2009: Final phase of the armed conflict

83. By January 2009, the SLA had captured Kilinochchi and the Elephant Pass, taking
complete control of the A9 Highway, which connects Jaffna to the rest of the country.®
Both were taken with relative ease and low military casualties, indicating that the LTTE
was in a state of military collapse. Although the numbers were disputed, some 300,000
civilians, most of whom had experienced multiple displacements, were trapped in the small
area of the Vanni region that was still held by the LTTE.

84. Until mid-January, the humanitarian agencies were able to conduct 11 road convoys,
until fighting and restrictions by both parties made the delivery of humanitarian assistance
by road impossible.** The agreement to allow convoys safe passage was breached on
several occasions when shelling occurred in close proximity to convoys.

85.  According to its 2009 Annual Report, the ICRC arranged ships from February to
May 2009 to transport limited amounts of humanitarian assistance between Trincomalee
and the area near Puthumattalan, where most displaced civilians were located and, at the
same time, evacuated some 12,000 people — those seriously in need of medical treatment
together with their care-givers. The Government also transported limited amounts of
humanitarian assistance by road until the end of January.

86. By the end of January 2009, the LTTE was severely diminished as a fighting force.
It lacked heavy weapons, ammunition and had to rely on new and ill-trained recruits to fill
its ranks. The SLA was reportedly much stronger in terms of mortars, artillery, multi-
barrelled rocket launchers (MBRLs) and ammunition. Government forces also benefitted
from complete air supremacy and aerial reconnaissance. Having lost their defence lines at
Kilinochchi and Elephant Pass, the LTTE was apparently no longer able to hold ground
against the SLA advance from the north, west and south, and engaged in a fighting
withdrawal in an ever diminishing area with its back against the sea.

87. Between January and May 2009, the Government unilaterally announced the
successive establishment of three No Fire Zones (NFZs) inside LTTE areas, without
agreement with the LTTE. Each was smaller and further east than its predecessor,
coinciding with the retreat of the LTTE before the advancing SLA and the diminishing area
of land under LTTE control. The Government’s strategy appears to have been to force the
LTTE to retreat to the coast, and to try to split the bulk of the civilian population away from
the main LTTE force. This period was marked by many alleged gross human rights
violations and serious violations of international humanitarian law, such as attacks on
civilians, restrictions on humanitarian assistance, forced recruitment of adults and children
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BBC, Sri Lanka Timeline, 6 October 2010, http://www.bbc.co.uk/news/world-south-asia-12004081
Although the figures were disputed in early 2009 by the Government as part of its arguments for
reducing humanitarian assistance, in the final phases of the conflict, some 300,000 left the conflict
zone.

Sri Lanka: 250,000 People in War Zone Need Food, WFP, 6 February 2009 -
https://www.wfp.org/stories/sri-lanka-vanni
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by the LTTE and coercive measures to stop civilians leaving the conflict area, which are
detailed in later chapters of this report.

88.  Throughout late January and early February, the SLA continued to advance
eastwards along the A35. Heavy fighting continued as the SLA advanced towards
Puthukkudiyiruppu (PTK) hospital. The shelling of the area in and around the first NFZ had
become so intense with many casualties that the civilian population began to leave the area
and head towards the Eastern coast, congregating on the barrier island to the south of
Putumattalan.

89. On 12 February 2009, the Government designated a second NFZ, referred to
officially as the Civilian Safety Zone (CSZ), in an area covering some 15 kilometres along
the coast from Putumattalan in the north to Vellamullivaikkal in the south. Available
information indicates that the civilians had no other option to move from the first NFZ
towards parts of LTTE-controlled territory, and since there were reportedly no safe
corridors to move away from the shelling or the LTTE positions, even if they had wanted
to.

90. During this period, there were numerous international interventions urging the
Government to halt its offensive and calling for a humanitarian pause. The High
Commissioner for Human Rights issued a statement on 13 March 2009, expressing her
concern for the civilian population in the conflict zone, suggesting war crimes and crimes
against humanity may have been committed.*

91.  On 12 April, the Government announced it was going to restrict military operations
for 48 hours on 13 and 14 April. On 20 April, the SLA crossed the lagoon and infiltrated
behind the earthen bund constructed by LTTE. In the last ten days of April, some 100,000
civilians crossed over into the Government-controlled area north of Puthumatalan. On 26
April, LTTE unilaterally declared a ceasefire, but this was rejected by the Government that
instead sought a surrender.® On 27 April, the Government announced that combat
operations had reached their conclusion and that the security forces had been instructed “to
end the use of heavy caliber guns, combat aircraft and aerial weapons which could cause
civilian casualties”.*® However, the shelling did not stop, and may even have intensified
according to some sources.

92. On 8 May 2009, the Government announced the third and final NFZ, the small
remaining central part of the former second NFZ, between Karayamullivaikkal and
Vellamullivaikkal. Although the southern part of the barrier island below Vellamullivaikal
was still in LTTE control, it was then excluded from the NFZ, paving the way for the
Armed Forces to attack northwards from Vadduvakal across the causeway bridge. The
SLA force now confronting the LTTE was probably in excess of 50,000 soldiers, with
significant heavy weapons capability and air supremacy.

93.  On 13 May, the 58th Division was pushing its way forward towards the coastline
with the aim of advancing south from there, with the 53rd Division moving east along the
A35 road towards the lagoon. Troops from the 55th Division pushed further south from
Putumattalan. At that point, the United Nations estimated that more than 100,000 civilians
remained trapped within three square kilometres.
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Navy Pillay: Serious violations of international law committed in Sri Lanka conflict, 13 March 2009
http://www.priu.gov.lk/news_update/Current_Affairs/ca200904/20090430n0_time
_for_ceasefire_president.htm
http:/Aww.priu.gov.lk/news_update/Current_Affairs/ca200904/20090427combat
_operations_reach_conclusion.htm
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94.  From 14 May, senior LTTE cadres began to communicate their intent to surrender to
several Sri Lankan and foreign intermediaries. On 15 May, the LTTE began destroying
their communications equipment. On 16 May, the 58th and 59th Divisions of the SLA
linked on the coastline. The 53rd Division continued to make its way south, along the
Nanthi kadal lagoon. The remaining LTTE, including many of the top leaders and around
250 hard-core fighters, were locked into a small area of around three square kilometres at
Vellamullivaikkal. The final surrender of LTTE combatants, political cadres and remaining
civilians and their fate in the hands of Government forces is described in subsequent
chapters of this report.

May 2009 — November 2011: Post-armed conflict period

95.  The tens of thousands of civilians who survived the last phase of the conflict now
passed into Government control. Among them were former LTTE leaders and combatants
who either surrendered or were identified during an ongoing screening process and taken
away. Thousands of former LTTE combatants or people suspected of links to the LTTE,
including children, were held in various often opaque systems of detention and
rehabilitation, and were only gradually released. Some reportedly remain in detention to
this day. Others remain unaccounted for and may have been the victims of summary
executions or enforced disappearances that are examined in subsequent chapters.

96.  Almost 300,000 IDPs were held mostly in closed camps at Manik Farm, near
Vavuniya, and in other locations, in conditions also examined in this report. The
Government gradually began to reduce restrictions on movement and began a process of
resettlement from the camps from late 2009. Manik Farm was finally closed in September
2012. Many challenges to resettlement remain to this day and thousands are yet to achieve
durable solutions.

97.  The Government celebrated its military victory in a triumphalist way. Despite early
commitments to develop a “national solution acceptable to all sections of people” and to
proceed with the implementation of the 13" amendment which promised devolved
government structures in the North and East®, little progress was made in a series of
abortive all-party conferences and parliamentary committees on constitutional reform. In
July 2011, local council elections were held for the first time in the North. Elections to the
Northern Provincial Council were ultimately held in September 2013, although the
province until recently remained under a military governor, and relations with the central
government remained fraught.

98.  The Government embarked on an ambitious programme of reconstruction and
infrastructure development in the North and East but led this centrally from Colombo with
limited consultation by a Presidential Task Force for Resettlement, Development and
Security in the Northern Province, chaired by the President’s brother, Basil Rajapaksa.®’
The military has retained a heavy presence and a system of checks and surveillance in the
North and East, and it continued to occupy substantial tracts of civilian land, further
complicating resettlement.  Local communities also complained of the progressive
“Sinhalisation” of Tamil areas through the encroachment of Sinhalese moving into the area
and business interests, proliferation of Buddhist temples and language issues such as
signage and place names.
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Joint Statement by United Nations Secretary-General, Government of Sri Lanka, at the end of the
United Nations Secretary General’s visit to Sri Lanka.
http://Aww.un.org/press/en/2009/sg2151.doc.htm
http://reliefweb.int/report/sri-lanka/sri-lanka-president-appoints-new-task-force-rebuild-north
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99.  Capitalizing on the military victory, the President announced early Presidential
elections for January 2010. The Opposition parties united behind former Army Chief
General Fonseka, who had felt sidelined and retired from military service in November
2009, as an opposition candidate. President Rajapaksa won the elections comfortably, and
the ruling coalition subsequently won a landslide victory in parliamentary elections in April
2010. Following his defeat, General Fonseka was arrested on corruption charges and
sentenced to three years in prison.*®

100.  In September 2010, the new parliament adopted the 18" Constitutional Amendment
which removed the limit on the number of terms for which a President could seek election,
and replaced the (by then defunct) Constitutional Council with a less independent
parliamentary process to recommend appointments to the judiciary and other independent
bodies, including the Human Rights Commission of Sri Lanka.

101.  During this period, governance in Sri Lanka continued to develop in an authoritarian
direction, with an increasing number of ministries and Government functions centralized
under the President and members of his family. The space for freedom of expression and
critical debate closed further, with relentless harassment and intimidation of human rights
defenders, interference with the independence of lawyers and judges, and attacks on
journalists and the independent media. Resurgent Sinhalese nationalism and religious
extremism among some sections of the Buddhist majority, unchecked and often patronized
by Government figures, led to renewed violence against minorities, particularly the Muslim
community.

102. This was also the period in which testimony and other evidence, including video
material, continued to emerge about grave violations allegedly committed by both sides
during the war. In May 2009, in a joint statement with the Secretary-General, President
Rajapaksa undertook to put in place measures to address issues of accountability arising
from the conflict. In the absence of progress in this area, the Secretary-General decided, in
June 2010, to appoint an independent Panel of Experts to advise him on options for
advancing accountability in Sri Lanka. The Panel of Experts, chaired by Mr Marzuki
Darusman, presented its report in March 2011%.

103. In May 2010, the Government appointed its own Lessons Learned and
Reconciliation Commission (LLRC) “to investigate the facts and circumstances which led
to the failure of the ceasefire agreement, the lessons that should be learnt from those events
and the institutional, administrative and legislative measures which need to be taken in
order to prevent any recurrence of such concerns in the future, and to promote further
national unity and reconciliation among all communities.” The LLRC presented its report to
the President on 15 November 2011, which frames the time period covered by this OHCHR
investigation®’, as per Human Rights Council resolution 25/1.

IV. Overview of Government, LTTE and other armed groups

104. This chapter outlines the structure of the security forces, associated paramilitary
groups and the LTTE. The names provided in the description of the chain of command do
not imply criminal responsibility for particular alleged violations listed in this report, either
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General Fonseka was released after two years in May 2012, and granted a pardon by the new
President Sirisena in January 2015.
http://www.un.org/News/dh/infocus/Sri_Lanka/POE_Report_Full.pdf. The Government of Sri Lanka
did not afford any credence or legitimacy to the report of the Panel.
http:/Aww.priu.gov.lk/news_update/Current_Affairs/ca201112
/FINAL%20LLRC%20REPORT.pdf


http://www.un.org/News/dh/infocus/Sri_Lanka/POE_Report_Full.pdf
http://www.priu.gov.lk/news_update/Current_Affairs/ca201112/FINAL
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as direct responsibility or under command or superior responsibility. Similarly, the names
of individuals in the subsequent chapters of this report in relation to specific violations are
given without prejudice of the presumption of innocence of those named, and do not imply
any criminal responsibility for particular alleged violations listed in this report, either as
direct responsibility or under command or superior responsibility. Individual criminal
responsibility can only be determined by a court of law with all necessary due process
guarantees. The allegations contained in this report must be promptly, thoroughly and
independently investigated and those responsible must be brought to justice.

Sri Lanka Security Forces and related bodies

President/Commander-in-Chief of the Armed Forces

105. There were two Presidents during OISL’s mandate period: President Chandrika
Bandaranaike Kumaratunga (to 2005) and President Mahinda Rajapaksa (from November
2005). According to the Constitution, the President of the Republic is the Commander-in-
Chief of the Armed Forces and appoints the commanders of the different services.

Ministry of Defence (MoD)

106. The Ministry of Defence* is responsible for the formulation and execution of
strategies with regard to defence and safeguarding the territorial integrity and sovereignty
of Sri Lanka*%. Accordingly, it is responsible for all the State agencies which perform a
defence or security role. Until August 2013, all branches of the security forces, including
the police, came under the Ministry of Defence. In addition to its role in military
operations, from 2006, the high level coordination meetings of all humanitarian operations
into the Vanni took place at the Ministry of Defence.

107.  After taking office in November 2005, President Mahinda Rajapaksa took on the
portfolio of Minister of Defence. Under President Chandrika Bandaranaike Kumaratunga,
Tilak Malapana held the Minister of Defence portfolio from 2001-2005.

Secretary of Defence

108. The Secretary of Defence is the senior permanent civil servant in the Ministry of
Defence appointed by the President. Gotabaya Rajapaska, the brother of the President, was
appointed Secretary of Defence in November 2005 and held that position until January
2015. Under the Emergency Regulations of the Public Security Ordinance (Chapter 40)
gazetted on 13 August 2005, the Secretary of Defence was given sweeping powers to order
arrests and detention “if he is of the opinion” that the arrest is necessary interalia in the
interests of national security and, from 2006 onwards, in relation to terrorism®3, A series of
interviews with police chiefs in the Sri Lankan newspaper Business Today in April 2009,

2

42
43

There has always been a ministry with responsibility for defence and security matters, although its
name has changed on several occasions since independence, reflecting the other responsibilities that it
has also had. six of the defence/security bodies referred to in this report were under the responsibility
of the Defence Ministry up until 2013 when the police were re-subordinated to the Ministry of Law
and Order.

http://www.defence.lk/main_abt.asp?fname=mission

Under these regulations, which were amended to include the provisions of the Prevention of
Terrorism Act in 2006 and therefore broadened even further, all branches of police and military were
authorized to carry out the arrests and detention.
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describes the role of the Secretary of Defence in coordinating operations between the
Armed Forces and police, as well as directing investigations.44

National Security Council

109. The National Security Council (NSC) is the executive body of the Government
responsible for maintaining national security. It was established in the mid-1980’s under the
provisions of Section 27 of the Prevention of Terrorism Act. It brought together all the
senior political and military figures relevant to defence and security matters. The President,
as Commander-in-Chief, chaired the NSC.

National Security Council
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Additional NSC Members Chief

Minister of Interior

Minister of Foreign Affairs
Other Ministers (as appropriate)
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Figure 2: Command Structures of the Sri Lankan Security Forces

4 Interviews with the director of Colombo Crime Division, the Inspector General of Police, the Deputy
Inspector General of the Crime Division and the Director of the Terrorism Investigation Division,
Business Today, April 2009.

24



A/HRC/30/CRP.2

Main branches of the Sri Lankan Security Forces

110. At the time of the conflict, the Security Forces of Sri Lanka consisted of three armed
forces: the Sri Lanka Army (SLA), the Sri Lanka Navy (SLN) and the Sri Lanka Air Force
(SLAF); and three civilian bodies - the Sri Lanka Police (SLP), the National Intelligence
Bureau (NIB) now replaced by the State Intelligence Service, and the Civil Defence Forces
(CDF). During most of the period covered by OISL mandate, all six fell under the Ministry
of Defence until 2013, when the SLP was brought under a new Ministry of Law and Order.
A Civil Security Department was created in 2006 under which the pre-existing National
Home Guard was reorganized.

Chief of Defence Staff (CoDS) of the Armed Forces

111. The Chief of the Defence Staff is the senior professional military officer in the
Armed Forces, and is appointed by the President. Prior to 2009, the CoDS (Air Chief
Marshall Donald Perrera) primarily played a coordinating role with responsibility to
implement directions from the President and NSC, leaving the Chiefs of the three armed
forces to carry out their own operational plans. 46

Joint Operations Headquarters (JOH)

112.  Joint Operations Headquarters was established in 1985 to coordinate operations
among the Armed Forces and SLP, given the escalation at that time in the conflict®. It was
responsible for implementing the decisions of NSC. The JoH was commanded by the Chief
of Defence Staff, who was responsible to the Secretary of Defence.

Sri Lanka Army

113.  The Army Commander is the most senior officer within the Army. The President, as
Commander-in-Chief, appoints the Army Commander. General L.P.Balagalle was Army
Commander from August 2000 to July 2004. He was replaced by General S.H.S.
Kottegoda. General Sarath Fonseka was appointed as Army Commander on 6 December

2005. He was replaced by General Jagath Jayasuriya in July 2009.%8

114.  The Director of Operations was the senior army officer in the Joint Operations HQ,
with ‘hands-on’ responsibility for battlefield management. He worked under the
supervision of the Army Commander, to monitor and coordinate the activity of the
operational units who were actively engaged in the fighting.

115.  Security Force HQ: a Corps level formation, commanded by a Major General having
a defined geographical area of responsibility, and a number of different combat Divisions
and supporting units under command. During the final phase of the armed conflict, the
SFHQ-Vanni was headed by the thenMajor General Jagath Jayasuriya, who was an
interlocutor for the United Nations and other international agencies, particularly regarding
security. SFHQ-Jaffna was headed by Major General Mahinda Hathurusinghe, from 7
January 2010 to 9 January 2014.

http://Aww.lawandorder.lk/index.php?option=com_content&view=article&id=78
&ltemid=491&lang=en

In July 2009, the role of the Chief of Defence Staff was expanded to a more operational role
coordinating the armed forces. The first CoDS with these new functions was Sarath Fonseka,
appointed in July 2009: www.ocds.Ik/history.html

http:/Amvww.ocds.lk/history.html
www.army.lk
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116.  Division: a combined arms manoeuvre formation capable of independent battlefield
operations, numbering some 10 to 20,000 soldiers. Commanded by a two-star general, it
has a number of different combat Brigades and supporting units under command, according
to OISL’s information during the final phase of the armed conflict the following Division
commanders™ were:

53rd Division : Major General Kamal Gunaratne

55th Division : Brigadier Prasanna Silva

57th Division : Major General Jagath Dias

58th Division : Brigadier Shavendra Silva

59th Division: Brigadier Nandana Udawatta and subsequently Brigadier Chagie Gallage

117. Brigade: a major tactical infantry formation, commanded by a one-star general
(Brigadier), numbering some 3,500 to 6000 soldiers. It has a number of different combat
battalions and other supporting units under command. In addition to the Brigades attached
to the divisions was the Artillery Brigade.50 According to a 3 June 2009 Daily News article,
the Artillery Brigade Commander during the final phase of the armed conflict was
Brigadier Priyantha Napagoda. The Special Forces Brigade was headed by Colonel Athula
Kodippily.

118. Battalion: a tactical infantry formation, commanded by a Lieutenant Colonel and
numbering some 650 men. It consists of a number of combat companies and support
companies, all of which are an integral part of that battalion.

119. Task Force: This was an ad-hoc grouping put together for a specific task requiring a
separate formation command. It was hierarchically equivalent to a division, but had the size
of a strong brigade51. It comprised a mixture of existing units ‘borrowed’ from other
formations and new units that were raised by new recruitment during the rapid expansion of
the army. According to maps compiled by the Defence Ministry, Task Forces 2, 3, 4 and 8
were particularly involved in the final weeks of the conflict. According to the Ministry of
Defence website, the following were Commanders of Task Forces: Brigadier Rohana
Bandara (Task Force 2); Brigadier Sathyapriya Liyanage (Task Force 3); Colonel
Nishantha Wanniarachchi (Task Force 4); Colonel G.V. Ravipriya (Task Force 8).

120.  Staff: Each formation from battalion level upwards includes a ‘staff” of professional
advisers who assist the commander in formulating and executing plans.

49
50
51

www.defence.lk/new.asp?fname=20090117_03

‘The Grand Finale’, lankanews.lk archives

Whereas a regular Division had three Brigades (each of three Battalions, thus nine in total) a Task
Force had two Brigades (six Battalions).
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Figure 1: SLA order of battle in the Vanni Campaign

Military Intelligence Corps of SLA

121. In addition to its role in intelligence gathering in the context of the conflict, it played
a pivotal role in the identification and interrogation of LTTE suspect including at military
checkpoints, screening posts and in IDP camps. During the end of conflict period, it was
headed by Major Hendawitharana.

The Sri Lankan Navy (SLN):

122.  The SLN was heavily involved in the conflict, particularly with regard to fighting
LTTE Sea Tigers, and intercepting LTTE supply routes, as well as boats leaving the Vanni,
including civilians fleeing from LTTE-controlled areas. SLN provided support to the Army
through naval gunfire support to land operations. It was also involved in the checking,
loading and unloading of humanitarian supplies on ships going to the VVanni. It had its own
intelligence service.

123.  The Commanders of the Navy during OISL mandate period were: Admiral D.W.K
Sandagiri (January.2001 to September 2005); Admiral Wasantha Karannagoda (September
2005 to July 2009); Admiral TSG Samarasinghe (July 2009 to 1 January2011). Admiral
D.W.A.S.Dissanayake (January 2011 to September 2012)52'

52 ywww.navy.lk
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The Sri Lanka Air Force (SLAF)

124. The Air Force is the smallest of the three armed forces. The SLAF had 13 air
squadrons and one ground regiment, which was responsible for airfield protection. The
island is divided into an air defence command and four zonal commands, North, South,
East-West, each under the control of an Air Vice Marshall (one star rank). The zonal
commands control all flying squadrons and airbases, and are responsible for air operations
that have been decided upon by the Directorate of Operations at Air Force HQ.125. The
Air Force was tasked with a range of functions often in support of army or navy operations,
including:

e Pre-planned bombing of significant targets (infrastructure or high-value individuals), often carried
out from higher altitudes;

e Close air support (also called fighter ground attack) by which low flying aircraft engage
tactical ground targets that are of direct significance to the progress of infantry or armour
operations;

e Reconnaissance flights by aircraft (including Unmanned Aerial Vehicles — UAV) which were
equipped with still or video cameras in order to provide intelligence to inform operational and
targeting decisions.

125.  Three air squadrons were particularly involved in the conflict:

No. 10 Sqn. Operating Kfir ground attack aircraft out of Katunayake AFB;*

No. 12 Sqgn. Operating Mig-27 ground attack aircraft out of Katunayake AFB;

No. 111 Sqn. Operating AIA Searcher reconnaissance UAV out of Vavuniya AFB.*

126. The Commanders of the Air Force during OISL’s mandate period were: Air Chief
Marshal G D Perera (16 July 2002 - 11 June 2006); Air Chief Marshal WDRMJ
Gunetilleke (11 June 2006 - 27 February 2011).%

The State Intelligence Service

127.  The State Intelligence Service reports to the Ministry of Defence. The SIS was one
of a number of intelligence bodies operational during the final phases of the armed conflict.
In interviews with Business Today in April 2009, both the Inspector General of the Sri
Lankan Police at the time and the Deputy Inspector General of the Criminal Investigation
Division described the close coordination, including weekly meetings under the Secretary
of Defence, of the different intelligence services, including the SIS, police intelligence units
and the Directorate of Military Intelligence to exchange information on the LTTE.

The Sri Lankan Police (SLP)

128. The SLP is primarily responsible for law enforcement: maintaining law and order,
preventing crime and investigating crime. Up until August 2013, SLP was under the
Ministry of Defence and Urban Development. It then came under the newly formed

Approximately 25 minutes flying time from the northern conflict area

SLAF had a second UAV squadron, which may have been involved - No. 112 Sgn. Operating Emit
Blue Horizon reconnaissance UAV. They were based at Weerawila AFB, which is on the south coast
of the island and therefore out of flying range. Its aircraft could have been redeployed to operate from
Vavuniya AFB.

wwwe.airforce.lk

www.businesstoday.lk archive, April 2009.

28


http://www.airforce.lk/pages.php?pages=air_chief_marshal_wdrmj_goonetileke
http://www.airforce.lk/pages.php?pages=air_chief_marshal_wdrmj_goonetileke
http://www.businesstoday.lk/

A/HRC/30/CRP.2

Ministry of Law and Order.>” SLP is headed by the Inspector General of Police (IGP) who
is selected by the President. The IGP is a member of the National Security Council.

129. The military also had policing functions through a gazetted order which was
renewed monthly, the last renewal being on 2 February 2015, after which it lapsed. As
indicated above, under Emergency Regulations, the Secretary for Defence also had direct
authority to order arrests related to national security and counter-terrorism under the
Emergency Regulations.

130. The current IGP is N.K. Illangakoon who was appointed on 4 July 2011. His
predecessor was Mahinda Balasuriya who was appointed to the position on 3 November
2009. He was preceded by Jayantha Wickramaratna (appointed in July 2008), Victor Perera
(appointed in October 2006), Chandra Fernando (appointed in October 2004), Indra De
Silva (appointed in December 2003) and T. E. Anandaraja (appointed in 2002).
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Figure 3: Organisational Structure of the Sri Lanka Police

131. The Sri Lanka Police has five Territorial Ranges; Northern, Southern, Eastern,
Western and Colombo Ranges. Each Range contains a number of ‘Divisions’, each of
which is commanded by a Senior Superintendent of Police (SSP). These in turn contain a
number of ‘Districts’, each commanded by a Superintendent (SP). Each District has two or

57

This was in line with the recommendation from the LLRC that the police should no longer fall under
the Ministry of Defence®, LLRC Report, November 2011.
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three Police Stations, each of which is commanded by a Police Chief Inspector (Cl). Some
Police Stations have smaller Police Posts which are placed in the suburbs or outlying
districts to facilitate public access to the police in their local area. Beside the Territorial
Ranges, there are a number of Functional Ranges, which have a nationwide mandate in a
specific functional area. For the purposes of this report, the significant Functional Ranges
are the Special Task Forces, the Terrorism Investigation Division (TID) and the Criminal
Investigation Department58. At the beginning of the mandate period there was also a
Disappearances Investigation Unit (DIU).

Special Task Force (STF)

132.  The Special Task Force is an elite paramilitary unit within the police. It was formed
by Presidential decree in 1983 to provide additional support to the police in the face of the
rising threat of LTTE, especially in the East. STF officers resemble military rather than
police officers, wearing green berets and camouflage uniforms. As well as the AK-47
assault rifles used by all branches of SLAF, the STF are depicted carrying more specialist
weapons including sniper rifles, RPGs, grenade launchers, pistols and AR-15 assault rifles.
The STF reports to the IGP.

133.  The current STF Commander is DIG R.W.M.C Ranawana (appointed on 24 March
2001). He was preceded by DIG K.M.L. Sarathchandra (appointed on 24 March 2008),
DIG Nimal Lewke (appointed on 10 September 2003), and DIG Nimal Gunatilleke
(appointed on 01 June 1998)59.

Criminal Investigation Department (CID)

134.  The CID is primarily responsible for investigating serious and organised crime, but
also engaged with counter-terrorism activities®®. CID are plainclothes police and have
surveillance, intelligence and analysis sections. Its “4™ Floor” facility at Police HQ in
Colombo is particularly notorious as a place where many detainees are taken for
interrogation (see later chapter on Torture). In April 2009, the Deputy Inspector General
(DIG) of the CID was Sisira Mendis. The Colombo Crimes Division, headed in April 2009
by SSP Anura Senanayake, also played a key role in investigating crime and in counter-
terrorist activities.

Terrorism Investigation Division (TID)

135. The TID was created in the mid-1980s and has a specific focus on preventing and
investigating acts of terrorism as defined in the Prevention of Terrorism Act. The exact
division of responsibility between CID and TID remains unclear. TID Colombo
detention/interrogation facilities are often referred to as the “6™ floor. In April 2009, the
Director of the TID was SSP C.N.Wakishta.®*

Commanded by a Deputy Inspector General of Police.

www.police.lk

An extensive set of interviews given by the IGP, DIGP Western Province and the Commanders of
CID, TID and CCD was published in ‘Business today’ in April 2009, from which it was clear that all
these branches were involved in counter-terrorism activities against the LTTE, and no precise
division of competences was clearly apparent.

Interiew, Business Today, April 2009, www.businesstoday.Ik.
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Disappearances Investigation Unit (DIU)

136. The DIU was established in 1997 on the recommendation of the Zonal Commissions
of Inquiry into disappearances that were conducted in the 1990562, to investigate the
numerous cases of disappeared persons and to bring to justice those responsible. As
described in chapter VIII on Enforced Disappearances, the DIU became less and less
effective, particularly from 2006. It has since been disbanded.

Civil Security Department (CSD)63

137.  The Sri Lankan National Home Guard Service was established as a volunteer service
in the mid 1980's to protect the border and rural villages that were threatened by LTTE. It
was originally placed under the Police Department. According to Civil Security
Department website, in September 2006, the Home Guard Service was restructured by
Presidential decree, and the Civil Security Department was established under the Ministry
of Defence. Military uniforms were issued and volunteers began to be paid a salary. The
role of the CSD was to assist the police and military in security and law and order
functions. The first Director General, appointed in 2006, was Rear Admiral Dr. Sarath
Weerasekare. He was replaced in February 2009 by Rear Admiral Ananda Peiris. The
current CDS Director General, appointed in February 2015, is a civilian.

Paramilitary Groups

138.  The groups listed below are the main Tamil paramilitary groups and parties which
were allegedly involved in security operations with the Sri Lanka security forces, as well as
independently carrying out their own activities during the period under review. The term
‘paramilitary groups’ is also sometimes used to refer to the above-mentioned Home Guard
system which was operating under the Civil Service Department. However, the Home
Guard’s links to the security forces are official, unlike the groups mentioned below, whose
links with Government forces were denied.

139.  Over time the involvement of paramilitary groups with Government security forces
became increasingly clear, as has been documented by the SLMM, various Special
Rapporteurs and others. In his follow-up report of 14 May 2008, the Special Rapporteur on
extrajudicial executions wrote that “There are also strong indications that these factions no
longer constitute truly independent armed groups but instead receive direction and
assistance from the security forces”. = These links between the Government (primarily the
Secretary of Defence), security forces (in particular the SLA and the police STF) and with
the paramilitary groups were also highlighted by witnesses interviewed by OISL and other
sources. A number of witnesses point to close links between Military Intelligence and both
the Karuna Group and EPDP.

140.  In its interim recommendations in 2010, the LLRC stressed the “apprehension in the
minds of people due to continuing acts of extortion, abduction and other criminal acts by
armed groups” and recommended their disarming as “a matter of the highest priority”. % In
its final report in 2011, the LLRC regretted the failure to act on its interim recommendation
and said “proper investigations should be conducted in respect of the allegations against the

62 Sri Lanka’s Fourth Periodic Report to the Human Rights Committee, CCPR/C/LKA/2002/4, 18
October 2002
http://www.csd.lk/index.php?option=com_content&view=article&id=52&Itemid=59

* A/HRC/8/3/Add.3, para 50

> https:/lIrclk.files.wordpress.com/2011/02/interim-recommendations.pdf
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illegal armed groups with a view to ascertain the truth and the institution of criminal
proceedings against offenders in cases where sufficient evidence can be found.”®

The Karuna Group/TMVP

141, Vinayagamoorthy Muralitharan, known by his nom de guerre Colonel Karuna
Amman, was originally the commander of LTTE in the Eastern Province, based in
Batticaloa District. In 2004, Karuna broke away from LTTE, taking a number of his cadres
with him, and formed a paramilitary group— often referred to as the Karuna Group. The
Groups was allegedly linked with the Government security forces, particularly as hostilities
intensified in 2006.

142.  Under the terms of the CFA, the Karuna Group should have been disarmed by the
Government. In his statement to the public hearings of the LLRC, on 17 August 2010,
Gotabaya Rajapaksa claimed the Karuna Group (as well as other paramilitary groups such
as EPDP and the Pillayan Group which later broke away from the Karuna Group) had been
disarmed, but nevertheless acknowledged that the Karuna Group had “supported the
Government for a long period” and that at the time, they “had to carry weapons” “for their
own security”.

143.  OISL gathered information indicating to the contrary that the Karuna Group played
a vital role in providing intelligence on LTTE after the split, and allegedly became engaged
in covert activities against LTTE and those suspected of having links with LTTE,
reportedly acting alongside, or on behalf of SLA, SLN and STF in particular. Towards the
end of the armed conflict, and in its immediate aftermath, Karuna Group members helped
the security forces identify LTTE cadres who had laid down arms and were amongst the
thousands of civilians leaving the Vanni. They also performed a similar role in IDP camps.
Karuna himself was brought to Nanthi Kadal lagoon to make the initial identification of the
corpse of LTTE leader Prabhakaran.

144. The Karuna Group formed an associated political party called Tamil Makkal
Viduthalai Pulikal (TMVP) which was officially registered in 2007. TMVP contested the
Eastern Provincial Council elections in 2008, winning a majority. Karuna himself became
Minister of National Integration under the Rajapaksa Government in March 2009.

145.  Chapters Xl and XIII of this report on unlawful killings and enforced disappearances
reports allegations that the Karuna Group collaborated with the official security forces. The
section of this report on the recruitment and use of children describes the extensive
recruitment of children by the Karuna Group/TMVP, which led to its listing by the UN
Security Council.

Pillayan Group

146.  Pillayan was initially the deputy of Karuna but a further split occurerd in 2007 and
he set up his own group. He became Chief Minister of the Eastern Province in May 2008.
Iniya Bharathi

147. K Pushpakumar, known as Iniya Bharathi was, according to press reports, appointed
in 2011 as Sri Lanka Freedom Party (SLFP) organizer for Ampara District by President

66

LLRC final report, para 9.73, para 9.74
http:/Avww.priu.gov.lk/news_update/Current_Affairs/ca201112/FINAL%20LLRC%20REPORT.pdf
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Mahinda Rajapaksa. Iniya Bharathi’s group was listed under the Security Council 1612
procedure for the recruitment of children.®’

Eelam People’s Democratic Party (EPDP)

148. The EPDP emerged in 1990 from a plethora of Tamil groups and is still active to
this day, headed by Douglas Devananda. With the Government’s support, EPDP became
more politically orientated and won a number of parliamentary seats in the 1994 elections,
becoming well established in the Jaffna district. Devananda himself held Ministerial
positions on a number of occasions under Presidents Kumaratanga and Rajapaksa.

149.  The paramilitary wing of EPDP was reportedly involved in tit-for-tat killings and
other acts of violence. Towards the end of the conflict in 2009, EPDP was frequently cited
as operating inside the closed military-run IDP camps. The freedom of movement that
EPDP enjoyed in the camps clearly indicated official approval of their presence and
activity.

Liberation Tigers of Tamil Eelam (LTTE)

150. LTTE emerged as a military and political force in the 1970s. Initially, LTTE was
one of many different Tamil militant groups, including the Tamil Eelam Liberation
Organization (TELO), the Eelam Revolutionary Organization of Students (EROS), the
Eeclam People’s Revolutionary Liberation Front (EPRLF), and the People’s Liberation
Organization of Tamil Eelam (PLOTE). With time, it gradually asserted its authority as the
so-called “sole and legitimate representative” of the Tamil people.

151. In the 1980’s, the LTTE became increasingly capable of attacking SLA positions
and holding territory, thereby establishing a stronghold in the north and controlling territory
in the east of the island. By the time of the 2002 Ceasefire Agreement, it had acquired the
trappings of pseudo-state institutions, including a police, courts and detention centres.

152.  Paradoxically, Colombo-appointed Government Agents continued to work in LTTE
controlled areas, even to the end of the conflict to deliver government services such as
health and education. They also became the focal points for ordering, receiving and
distributing humanitarian assistance in the LTTE-controlled areas in the final phase of the
armed conflict.

153. The military wing of LTTE was over time organised along the lines of a
conventional armed force, with uniformed troops grouped together into formed units based
in fixed locations. Nonetheless, it still carried out hit-and-run and suicide attacks
throughout the island. This continued until the last phases of the armed conflict in 2009
though there was a significant lull in such attacks during the initial ceasefire period between
2002 and 2005.

154.  Following the 9/11 attacks in the United States of America, and the launch of the
US-led ‘war on terror’ the rhetoric of the international community began to change and a
growing number of States listed LTTE as a terrorist organization. Nevertheless, the LTTE
continued to raise funds among the large Tamil diaspora, although this often involved
criminal activity and extortion®. LTTE also maintained an extensive network of
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He was delisted in April 2012: Report of the Secretary-General on Children and Armed Conflict, 26
April 2012, A/66/782-S/2012/261

OISL did not focus on the issues of illegal acquisition of military equipment, extortion or other such
matters, which should be the subject of separate inquiries in the respective countries.
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commercial and media resources throughout the world which also provided material and
propaganda support to its cause.

155. The LTTE had a Military Wing, a Political Wing and an International Secretariat.
The Political Wing and its Peace Secretariat dealt with political negotiations with the
Government and other international actors involved in the peace process. During the period
under review, the Political Wing was headed by Suppaya Paramu Thamilselvan, until he
was killed in a Government airstrike on Killinochchi in November 2007 and then
Balasingham Nadesan, the former LTTE police chief. It was also involved in recruitment
and granting permission to leave LTTE-controlled areas in some cases. The International
Secretariat, headed by Veerakathy Manivannam a.k.a. Castro, was responsible for
propaganda, fund-raising and procurement overseas. The Peace Secretariat was headed by
Seevaratnam Puleedevan until the end of the war in May 2009.

156.  Overseeing these structures was a Central Governing Committee, headed by LTTE
leader, Velupillai Prabhakaran, who also headed the Military Wing. The head of the LTTE
Police until November 2007 was B. Nadesan, and the head of the Intelligence Wing Pottu
Amman. The Sea Tigers were commanded by Thillailambalam Sivanesan (nom de guerre
Col.‘Soosai’).

157.  Although some mention will be made of the non-military parts of LTTE, this section
essentially focuses on the military wing. Where possible this report tries to distinguish
between LTTE military cadres and other LTTE cadres not involved in direct hostilities.
Because of its secretive nature, it is not possible for OISL to detail the lower command
structure.

LTTE military forces

158.  The military wing of the LTTE consisted of a regular force and a reserve force. The
regular force had a land, air and sea component (the Sea Tigers), an intelligence branch and
a Special Forces unit. Women were encouraged to join and became a significant part of the
overall force strength.

159. There are no exact figures for the total strength of the LTTE military wing, but
estimates vary at different times from several thousand to 30,000 cadres. In the closing
months of the armed conflict, deaths and desertions would have further reduced its forces,
especially within the last few weeks, but no reliable figures exist. Recruitment — both
voluntary and forced — is described in Chapters XI and XII of this report and includes the
forced recruitment of adults and the recruitment and use of children.

160. Besides being the overall LTTE Leader, Prabhakaran was Commander-in-Chief of
the Military Wing. The Central Governing Committee had a Military Secretariat that
managed and coordinated the LTTE forces. It included the commanders of LTTE’s seven
(later six) military regions.

Land Forces

161. The land force was the largest component of the LTTE military wing and consisted
of two Commands; the Northern Province Command (under Velayuthapllai
Baheerathakumar (nom de guerre ‘Theepan’) who was killed in battle in April 2009 and
then replaced by Colonel Bhanu) and an Eastern Province command (initially under
Karuna, and after his defection by Colonel Thambirasa Thurairasasingam (nom de guerre
Colonel ‘Ramesh’). These were sub-divided into a further seven (six post-Karuna split)
different military regions: Jaffna (Northen Front), Mannar, Mannalaru, Vavuniya,
Trincomalee, Batticaloa and Amapara. Each region was headed by a Regional
Commander. The land forces contained a number of Brigades and Regiments, but the exact
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subordination of these is not clear. Nor is it clear if their formation designator truly reflects
the size of the formation. These included:

Special Forces

162. Black Tigers: the ‘Black Tigers’ were the elite troops of LTTE. Although trained
and heralded as Special Forces troops, they were in fact used mainly as suicide bombers.
The Black Tigers were reportedly under the direct command of Prabhakaran and also
provided his personal security detachment®®. The Black Tigers were involved in
conventional combat on land and at sea and guerrilla attacks, as well as assassinations.
Infantry Units

Charles Anthony Brigade (Northern troops)

Jeyanthan Brigade (Eastern troops)

Leopard Brigade (made up of children)

Imran Pandikhan Regiment

Vinothan Regiment

Women’s Units

Mallaitivu Brigade

Sothiya Brigade

Anbarasi Brigade (used as an anti-aircraft unit)

Support Units

Victor Regiment (anti-tank)
Kittu Artillery Brigade
Kutti Sri Mortar Brigade

Ponnamman Mining Unit

Intelligence

163. The Tiger Organisation Security Intelligence Service (TOSIS) was responsible for
intelligence gathering and for counter-intelligence within the organization. The Commander
of TOSIS was Pottu Amman. TOSIS had two branches; the National Intelligence Service
(NIS), and the Military Intelligence Service (MIS). NIS was the larger of the two and had
field operatives. MIS was ‘office based” and ran a network of agents within the
Government security forces. It had separate departments for SLA, SLN and SLAF.

Navy Wing

164. The ‘Sea Tigers’, commanded throughout by Thillailambalam Sivanesan70 (nom de
guerre Colonel ‘Soosai”) were a very significant and effective component of LTTE military
capability. The Sea Tigers maintained many small land bases and facilities mainly along the

% The Radha (Anti-Aircraft) Regiment were also reported as a bodyguard unit- perhaps safeguarding

other senior officials. It was named after Lt Col Radha, a senior commander killed in a SLAF air raid
in 1987.
™ Reportedly killed in the final battle, on 18 May 2009 alongside Prabhakaran
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north-east coast of the island, but also a few on the north-west side. They had both a
military and a merchant role.

165. The military fleet had small and fast attack boats that would operate in inshore
waters to attack land or sea targets. These fleets included suicide boats packed with
explosives which would ram into SLN ships and then detonate.

166. The merchant fleet was responsible for shipping supplies into the LTTE-controlled
area. This included small boat smuggling across the Palk Strait from India, and bringing
ashore goods transferred from larger ocean-going cargo ships waiting offshore. The
merchant fleet also included ‘floating warehouses’ that stayed far out to sea in an attempt to
evade SLN interdiction.

167. The LTTE also conducted amphibious landings indicating that the Sea Tigers also
had a troop-carrying capability, and engaged in joint operations with the LTTE land forces.

Air Force

168. LTTE was the only non-state armed group in the world to maintain its own air force,
the Air Tigers. They operated a small fleet of six Czech-built light aircraft, which had been
adapted to drop bombs. In purely military terms, the Air Tigers were of negligible
importance, but the few missions that they flew delivered a huge propaganda coup for
LTTE, and instilled fear among civilians living in Colombo.

Civil Defence Force

169.  The Civil Defence Force consisted of two elements:

] A home-guard responsible for security in the villages, and defence against SLA attack;
] A border-guard, which helped to prevent infiltration by SLA forces.

170.  During the last years of the conflict, entire villages were called to do short periods of
civil defence training, including the elderly, and sometimes villagers were called up to do
work such as dig bunkers. However, the civil defence force appeared to be a relatively
loose structure. The fact that the villagers received civil defence training and may, in the
eyes of the LTTE, have been part of the CDFs did not mean that all civilians in the Vanni
could be considered as taking direct part in hostilities.

V. Legal framework

171.  OISL has conducted its investigation within the framework of international human
rights law, international humanitarian law and international criminal law.

International human rights law

172.  Sri Lanka is a State party to nine of the core human rights treaties: the International
Convention on the Elimination of all Forms of Racial Discrimination (CERD), the
International Covenant on Civil and Political Rights (ICCPR) and its first Optional
Protocol, the International Covenant on Economic, Social and Cultural Rights (ICESCR),
the Convention against Torture and Other Cruel Inhuman or Degrading Treatment or
Punishment (CAT), the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), the International Convention on the Protection of the Rights of
All Migrant Workers and Their Families (CMW) and the Convention on the Rights of the
Child (CRC) and its Optional Protocols on the Involvement of Children in Armed Conflict,
and on the Sale of Children, Child Prostitution and Child Pornography. In addition, Sri
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Lanka has signed, but not ratified the Convention on the Rights of Persons with
Disabilities.”

173. OISL also recalls the Declaration on the Protection of Persons from Enforced
Disappearances’?, the Guiding Principles on Internal Displacement”, the Basic Principles
on the Use of Force and Firearms by Law Enforcement Officials’ as well as the Set of
Principles for the Protection and Promotion of Human Rights through Action to Combat
Impunity” as instruments that identify modalities, procedures and mechanisms for the
implementation of existing obligations under international law, in particular international
human rights law. OISL also considers the Basic Principles and Guidelines on the Right to
a Remedy and Reparation for Victims of Gross Violations of International Human Rights
Law and Serious Violations of International Humanitarian Law of 2005 to be of particular
relevance.”

174.  Sri Lanka is bound to respect, protect, promote and fulfil the human rights of all
persons within its territory and subject to its jurisdiction. This includes the right to afford an
effective remedy to those whose rights have been violated (including the provision of
reparations and guarantees of non-recurrence), as well as the responsibility of the State to
investigate and bring to justice perpetrators of particular violations.”” Sri Lanka is also
bound by relevant rules of international human rights law which form a part of customary
international law.

175. OISL notes that Sri Lanka has submitted a Declaration of a State of emergency,
dated 30 May 2000, derogating from articles 9 (2)8, 9 (3)", 12 (1)*, 12 (2)*, 14 (3)%, 17

71

72
73
74
75

76

7

78

79

Sri Lanka is not party to the following instruments: the International Convention for the Protection of
All Persons from Enforced Disappearance, the Optional Protocol to the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Optional Protocol on the
International Covenant on Economic, Social and Cultural Rights, the Second Optional Protocol to the
International Covenant on Civil and Political Rights on the abolition of the death penalty as well as
the Optional Protocol to the Convention on the Rights of the Child on a communications procedure.
Declaration on the Protection of Persons from Enforced Disappearances

Guiding Principles on Internal Displacement

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials

Set of Principles for the Protection and Promotion of Human Rights through Action to Combat
Impunity

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law adopted and proclaimed by General Assembly resolution 60/147 of 16 December 2005.

See Human Rights Committee, General Comment No. 31 on The Nature of the General Legal
Obligation Imposed on State Parties to the Covenant (2004), paras. 15-19. In this General Comment,
the Human Rights Committee considered that the duty to bring perpetrators to justice attaches in
particular to violations that are criminal under domestic or international law, torture and similar cruel,
inhuman and degrading treatment, summary and arbitrary killing and enforced disappearance. See
also the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, adopted by the General Assembly in December 2005, and the Updated Set of
Principles for the Protection and Promotion of Human Rights through Action to Combat Impunity
(which were recognised in a consensus resolution of the UN Commission on Human Rights in 2005).
Article 9(2) of the ICCPR provides for the following: “Anyone who is arrested shall be informed, at
the time of arrest, of the reasons for his arrest and shall be promptly informed of any charges against
him.”

Article 9(3) of the ICCPR provides for the following: “Anyone arrested or detained on a criminal
charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial
power and shall be entitled to trial within a reasonable time or to release. It shall not be the general
rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees
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(1)®, 19 (2)*, 21% and 22% of the ICCPR.?” Measures taken pursuant to derogations are
lawful to the extent they comply with the conditions set out in international human rights
law. Article 4 of the ICCPR provides for the possibility for States to temporarily adjust
certain obligations under the treaty in time of “public emergency which threatens the life of
the nation”, provided a number of conditions are met, notably that measures are limited to
the extent strictly required by the exigencies of the situation, ® that adequate safeguards are
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to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for
execution of the judgment.”

Article 12(1) of the ICCPR provides for the following: “Everyone lawfully within the territory of a
State shall, within that territory, have the right to liberty of movement and freedom to choose his
residence.”

Article 12(2) of the ICCPR provides for the following: “Everyone shall be free to leave any country,
including his own.”

Article 14(3) of the ICCPR provides for the following: “In the determination of any criminal charge
against him, everyone shall be entitled to the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he understands of the nature and cause
of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence and to communicate with
counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal assistance of his own
choosing; to be informed, if he does not have legal assistance, of this right; and to have legal
assistance assigned to him, in any case where the interests of justice so require, and without payment
by him in any such case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;

(f) To have the free assistance of an interpreter if he cannot understand or speak the language used in
court;

(9) Not to be compelled to testify against himself or to confess guilt.”

Article 17(1) of the ICCPR provides for the following: “No one shall be subjected to arbitrary or
unlawful interference with his privacy, family, home or correspondence, nor to unlawful attacks on
his honour and reputation.”

Article 19(2) of the ICCPR provides for the following: “Everyone shall have the right to freedom of
expression,; this right shall include freedom to seek, receive and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any
other media of his choice.”

Article 21 of the ICCPR provides for the following: “The right of peaceful assembly shall be
recognized. No restrictions may be placed on the exercise of this right other than those imposed in
conformity with the law and which are necessary in a democratic society in the interests of national
security or public safety, public order (ordre public), the protection of public health or morals or the
protection of the rights and freedoms of others.”

Article 22 of the ICCPR provides for the following: “Everyone shall have the right to freedom of
association with others, including the right to form and join trade unions for the protection of his
interests. No restrictions may be placed on the exercise of this right other than those which are
prescribed by law and which are necessary in a democratic society in the interests of national security
or public safety, public order (ordre public), the protection of public health or morals or the protection
of the rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions
on members of the armed forces and of the police in their exercise of this right. (...)”

On 9 June 2010, Sri Lanka notified the termination of derogations under the following ICCPR
provisions: 9 (2), 12, 14 (3), 17 (1), 19 (2), 21 and 22 (1).

This obligation reflects the principle of proportionality which is common to derogation and limitation
powers. Any measures thus taken need to be in genuine response to the situation, aimed at the
restoration of a constitutional order respectful of human rights and be fully justified by the
circumstances. Therefore, the mere fact that derogating from a specific provision may, of itself, be
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set up to protect against arbitrary and disproportionate interference with human rights® and
that procedural safeguards shall never be limited in a manner that would circumvent the
protection of non-derogable rights.*

176.  Avrticle 4 of the ICCPR also requires that measures derogating from the provisions of
the Covenant are not inconsistent with a State party’s “other obligations under international
law”, particularly under international humanitarian law.** In this regard, the Human Rights
Committee observed that, as certain elements of the right to a fair trial are explicitly
guaranteed under international humanitarian law during armed conflict, there is no
justification for derogation from these guarantees during emergency situations.? This is
particularly relevant with respect to measures that, depending on the circumstances, may
have amounted to collective punishments, and are also as such prohibited under

international humanitarian law®.

177.  Furthermore, a number of other acts are prohibited at all times and therefore cannot
be made subject to lawful derogations. These include the prohibitions against the taking of
hostages, abductions or unacknowledged detention; deportation or forcible transfer of
population without grounds permitted under international law, in the form of forced
displacement by expulsion or other coercive means from the area in which the persons
concerned are lawfully present; propaganda for war, or advocacy of national, racial or
religious hatred that would constitute incitement to discrimination, hostility or violence.®*

178. International human rights law applies both in peace and in times of armed
conflict.” The United Nations Human Rights Committee stated that the ICCPR applied also
in situations of armed conflict, specifying that “[w]hile, in respect of certain Covenant
rights, more specific rules of international humanitarian law may be specially relevant for
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justified by the exigencies of the situation does not obviate the requirement to demonstrate the
necessity of the concrete measures taken pursuant to the derogation.

Human Rights Committee, General Comment No. 29 ‘States of emergency (Article 4)’, UN Doc.
CCPR/C/21/Rev.1/Add.11, para. 4.

This was emphasized by the Committee both in General Comment no. 29 States of emergency
(Article 4)’, UN Doc. CCPR/C/21/Rev.1/Add.11 and in its new General Comment no 35 on the
liberty and security of person (Article 9), UN Doc. CCPR/C/GC/35 where the Committee
unequivocally stated that habeas corpus was non-derogable (paras. 65-67).

Human Rights Committee, General Comment No. 29 ‘States of emergency (Article 4)’, UN Doc.
CCPR/C/21/Rev.1/Add.11, para. 9.

General Comment No. 29: ‘States of emergency (Article 4)’, UN Doc. CCPR/C/21/Rev.1/Add.11
(2001), para. 16. The Human Rights Committee referred to its Concluding Observations on Israel
(1998, CCPR/C/79/Add. 93), where it stressed that a State party may not depart from the requirement
of effective judicial review of detention.

Jean Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law,
Cambridge, CUP, 2006, Rule 103. The rules and the updated related practice are now available on the
ICRC Database on customary international humanitarian law, to which this report refers to.

General Comment 29, para. 13.

The International Court of Justice (ICJ), in its Nuclear Weapons Advisory Opinion, held that the
protection of the International Covenant for Civil and Political Rights does not cease in situations of
armed conflict95. The Court later confirmed this position and identified three possible situations as
regards the relationship between international humanitarian law and human rights law stating that
“some rights may be exclusively matters of international humanitarian law; others may be exclusively
matters of human rights law; yet others may be matters of both these branches of international law.”
Legal Consequences of the Construction of a Wall in the Occupied Palestinian territory, Advisory
Opinion, 9 July 2004, 1.C.J. Reports 2004, para. 106.
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the purposes of the interpretation of Covenant rights, both spheres of law are
complementary, not mutually exclusive.”

179. The concurrent application of international humanitarian law and international
human rights law in situations of armed conflict means that the provisions of the two bodies
of law should be read together and reconciled, as far as possible.

International humanitarian law

180. International humanitarian law regulates the conduct of parties to the armed conflict
by protecting those who do not or no longer directly participate in hostilities and by
regulating the means and methods of warfare with the aim of restricting the use of armed
force “to the amount necessary to achieve the aim of the conflict, which — independently of
the causes fought for — can only be to weaken the military potential of the enemy.”®’

181. In situations of armed conflict, all parties to the conflict are bound by the applicable
rules of international humanitarian law, whether customary or treaty based. 13. Sri Lanka is
a party to the four Geneva Conventions of 12 August 1949.% Sri Lanka is also a party to the
Convention prohibiting Certain Conventional Weapons of 1980, including its amended
Avrticle 1 and its Protocol | on non-detectable fragments, amended Protocol 1l prohibiting
mines, booby-traps and other devices, Protocol Il prohibiting incendiary weapons and
Protocol 1V on blinding laser weapons.*® It has further ratified the Geneva Protocol on
Asphyxiating or Poisonous Gases, and of Bacteriological Methods, the Convention on the
Prohibition of Biological Weapons as well as the Hague Convention for the Protection of
Cultural Property.

182.  Article 3 common to the four Geneva Conventions relating to conflicts not of an
international character is applicable to the situation in Sri Lanka, with all parties to the
conflict being bound to respect the guarantees pertaining to the treatment of civilians and
persons hors de combat contained therein.!®® Common Article 3 binds all parties to the
conflict to respect, as a minimum, that persons taking no direct part in hostilities as well as
those placed hors de combat shall be treated humanely, without any adverse distinction. °*

183. In addition, the Government and armed groups that are parties to the conflict are
bound alike by the relevant rules of customary international law applicable in non-
international armed conflict.
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Human Rights Committee, General Comment 31, Nature of the General Legal Obligation on States
Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004), para. 11.

Sassoli, M., Bouvier, A., Quintin A. (eds), How Does Law Protect in War?, (3rd edn., Geneva: ICRC,
2011), Vol. I, at 1.

Sri Lanka has not ratified Additional Protocols I, Il and 111 on the protection of victims of
international armed conflicts and non-international armed conflicts, and on the adoption of an
additional distinctive emblem, respectively.

Sri Lanka has ratified these instruments on 24 September 2004. See
https://www.icrc.org/applic/ihl/ihl.nsf/lvwTreatiesByCountrySelected.xsp?xp_countrySelected=LK
ICJ, Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.
United States of America), 1.C.J. Reports, 1986, p. 14, para. 218,.The International Court of Justice
has held that the rules contained in common Article 3 reflected elementary considerations of
humanity.

Common Article 3 prohibits violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture, taking of hostages, outrages upon personal dignity as well as the passing
of sentences and the carrying out of executions without previous judgment pronounced by a regularly
constituted court, respecting the generally recognized principles of fair trial and due process.
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184. International humanitarian law prohibits direct attacks on persons not taking direct
part in hostilities as well as “violence to life and person, in particular killing of all kinds,
mutilation, cruel treatment and torture” and “outrages upon personal dignity, in particular
humiliating and degrading treatment”.’® Obligations of parties to the conflict in the
conduct of hostilities are governed by the principles of distinction, proportionality and
precaution, at all times:'*

185. The principle of distinction requires that parties to a conflict distinguish between
civilians and civilian objects on the one hand, and lawful military targets on the other.
Attacks may only be directed against the latter.!* All objects that do not qualify as military
objectives shall be considered civilian and be protected against direct attack. Civilians are
protected against direct attack. They may however lose their protection from attack if and
for such time as they directly participate in the hostilities. %

186. The principle of proportionality prohibits attacks that are expected to cause
incidental loss of life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct military advantage
anticipated-'%

187.  The principle of precaution requires all parties to take all feasible measures to avoid
and in any event to minimize incidental loss of civilian life, injury to civilians and damage
to civilian objects.’’ Precautions against the effects of attacks include, most importantly,
the obligation to avoid locating military objectives within or near densely populated areas,
to the extent feasible as well as taking all feasible measures to remove civilian persons and
objects under the control of a party to the conflict from the vicinity of military objectives.'®

188.  Parties to the conflict have the obligation to respect medical units and transports as
well as personnel and not make them object of attack. The protection to which medical
units and transports are entitled shall not cease unless these are used to commit hostile acts,
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See Article 3 common to the four Geneva Conventions.

The principle of distinction is a cardinal principle of international humanitarian law rooted in the
rationale of international humanitarian law to limit the use of armed violence to what is necessary to
weaken the military potential of the enemy. A number of concrete rules can be derived of this
principle, such as the prohibition on the direct targeting of persons not taking direct part in hostilities
as well as on launching indiscriminate attacks. Moreover, the principle of distinction also requires
parties to the conflict to limit incidental damage to civilians and civilian objects and to take all
feasible measures to protect civilians from the effects of hostilities. This is also clearly reflected in
customary law applicable in non-international armed conflicts. See ICRC, Database on customary
international humanitarian law, Chapter I: The Principle of Distinction, Rules 1-24.

In order for an object or building to be considered a military objective it must meet two cumulative
criteria namely that (1) by its “nature, location, purpose or use [it] make[s] an effective contribution to
military action” and, (2) the object’s “total or partial destruction, capture or neutralization in the
circumstances ruling at the time, offer[s] a definite military advantage.” See ICRC, Database on
customary international humanitarian law, Rule 9.

See Article 13(3) Additional Protocol Il and 51(3) of Additional Protocol I; ICRC, Database on
customary international humanitarian law, Rule 6.

See ICRC, Database on customary international humanitarian law, Rule 14. See also Articles 51(5)
and 57(2) Additional Protocol I.

Parties to the conflict have the duty to take such precautionary measures in attack as well as against
the effects of attacks. Precautions in attack include verifying that the target is a military objective and
that the attack respects the proportionality requirement; choosing weapons and timing for the attack
with a view to avoiding or minimizing civilian casualties; issuing advance warnings when feasible;
and suspending an attack if it becomes apparent that it does not respect the principle of
proportionality.

ICRC, Database on customary international humanitarian law, Rules 23-24. See also Article 57
Additional Protocol I.
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outside their humanitarian function. International humanitarian law however requires that
protection of such objects only cease only after a warning has been given setting, whenever
appropriate, a reasonable time-limit, and after such warning has remained unheeded.'®

189. The obligations of a party to the armed conflict under international humanitarian law
do not depend on the conduct of the opposing party, as the duty to respect international
humanitarian law is not conditioned on reciprocity."® Violations of international
humanitarian law attributable to one of the parties to the conflict do not justify lack of
compliance in response on part of the opposing party.*** Similarly, common Atrticle 1 of the
Four Geneva Conventions of 1949 provides that all “High Contracting Parties undertake to
respect and ensure respect” for the four Geneva Conventions in all circumstances.**?

International criminal law

190. States have the primary obligation to ensure accountability for gross violations of
international human rights law and serious violations of international humanitarian law, in
particular those that amount to crimes under international law.*** To comply with this
obligation, States must ensure that their domestic legislation constitute the necessary legal
basis to enable domestic courts to duly exercise jurisdiction over such crimes, in
accordance with applicable principles of customary and treaty law.*** Indeed, States must
take appropriate measures to ensure that those suspected of having committed crimes under
international law are prosecuted and, if found responsible, duly punished. **° States shall
further provide victims with effective remedies and ensure that they receive reparation for
the injuries suffered, ensure the inalienable right to know the truth about violations and take
other necessary steps to prevent a recurrence of violations.''®

191. Depending on the circumstances, military commanders and other superiors may bear
criminal responsibility for crimes they directly committed, ordered or instigated, and also
for crimes perpetrated by those under their command or effective control, when they knew
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Articles 9-11, Additional Protocol I1; ICRC, Database on customary international humanitarian law,
Rules 25-26, 28-30.

See ICRC, Database on customary international humanitarian law, Rules 140 and 144. See also
Article 60(5), Vienna Convention on the Law of the Treaties.

The wording of common Article 3 providing that the guarantees contained therein shall be applicable
“in all circumstances” further reinforces this obligation.

The International Court of Justice stated the obligation to ‘ensure respect’ is not limited to States’
own behaviour but extends to a duty not to encourage parties to a conflict to act in violation of
international humanitarian law. State practice since the adoption of the Geneva Conventions has also
made clear that the obligations of common Article 1 are not limited only to those States involved in
an armed conflict; rather all States “must exert their influence, to the degree possible, to stop
violations of international humanitarian law.” See ICJ, Case Concerning Military and Paramilitary
Activities in and Against Nicaragua (Nicaragua v. United States of America), 1.C.J. Reports, 1986, p.
14, para 220.

Such crimes are considered to encompass war crimes, crimes against humanity, genocide, enforced
disappearance and torture.

Set of principles for the protection and promotion of human rights through action to combat impunity,
Principle 21.

Statutes of limitations shall not apply to gross violations of international human rights law and serious
violations of international humanitarian law, which constitute crimes under international law. 1968
UN Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against
Humanity ; United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation,
para. 6.

Set of principles for the protection and promotion of human rights through action to combat impunity,
Principle 1.
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or should have known that such acts were being or were about to be committed and failed
to take all necessary and reasonable measures to prevent or punish these acts.™’

192. International crimes are deemed to include the following:

War crimes

193.  Serious violations of the laws and customs of war that entail individual criminal
responsibility under customary or conventional law**® constitute war crimes. These include,
inter alia, violations of common Article 3 of the Four Geneva Conventions,119 as well as
other serious violations of the laws and customs of war.

194. In order for such acts to be considered war crimes, a nexus to an armed conflict
needs to be established. The nexus requirement has been interpreted as requiring the
criminal conduct to be closely related to the hostilities, that is the offence must be
committed to pursue the aims of the conflict or, alternatively, be carried out “with a view to
somehow contributing to attain the ultimate goals of a military campaign or, at a minimum,

in unison with the military campaign”.*?°

Crimes against humanity

195.  Inhumane acts intentionally causing great suffering, or serious injury to body or to
mental or physical health, if committed as part of a widespread or systematic attack against
a civilian population, may constitute crimes against humanity.

196. As crimes against humanity relate to conduct which is ‘impermissible under
generally applicable international law, recognized by the principal legal systems of the
world’*?!, the obligation to establish and exercise jurisdiction over such crimes exists
independently of treaty obligations

197.  For a crime against humanity to be committed, the civilian population must be the
object of an attack that is ‘widespread or systematic’. The two conditions are disjunctive,
meaning that it is not required for the attack to satisfy both. The population against whom
the attack is directed is considered civilian if it is predominantly civilian in nature. The
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United Kingdom, Military Court at Wuppertal, Trial of Major Karl Rauer and Six Others, 18 February
1946, reported as Case no. 23 in the United Nations War Crimes Commission, Volume 1V, London,
HMSO, 1948 (para. 656); Military Tribunal at Nuremberg, The United States of America v. Wilhelm
Von Leeb, et al. (The High Command Trial), 27 October 1948 (para. 657) and Military Tribunal at
Nuremberg, The United States of America v. List et al. (Hostages Trial), 19 February 1948 (para.
658); United States, Supreme Court, Yamashita case, 327 U.S. 1 (1946), 4 February 1946 (para. §
659);Article 28 Rome Statue of the ICC, article 7(2) of the Statute of the ICTY and article 6(2) of the
Statute of the ICTR. See also ICRC, Database on Customary International Humanitarian Law, Rule
152.

Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Tadi¢ (IT-94-1-AR72), 2
October 1995, para 94. See generally G Abi-Saab, ‘The Concept of “War Crimes™, in S Yee and W
Tieya (eds), International Law and the Post-Cold War World: Essays in Honour of Li Haopei
(Routledge, 2001) 99, 112. See also Sivakumaran, S., The Law of Non-International Armed Conflict,
(Oxford: Oxford University Press, 2012), 475 8.

Article 4, Statute of the International Criminal Tribunal for Rwanda, article 8 Rome Statute of the
International Criminal Court, article 3 Statute of the Special Court for Sierra Leone. See also,
Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Tadi¢ (IT-94-1-AR72), 2
October 1995; Judgment, Delali¢, Mucié, Deli¢ and Landzo (Celebici Case), 1T-96-21-A, 20 February
2001, para. 136.

Cassese, The Nexus Requirement for War Crimes, J Int Criminal Justice (2012) 10 (5): 1395-1417, at
1397.

Elements of Crimes of the Rome Statute of the International Criminal Court, Art. 7
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presence of individuals within the civilian population who do not come within the
definition of civilians does not deprive the population of its civilian character.?

198. The term ‘widespread’ generally refers to the large-scale nature of the attack and the
number of victims.'? However, an attack may also be considered widespread by the
“cumulative effect of a series of inhumane acts or the singular effect of an inhumane act of

extraordinary magnitude”.'**

199. The concept of a ‘systematic’ attack refers to the organized nature of the acts of

violence and the improbability of their random occurrence.*?® This would in principle be

reflected in the non-accidental repetition of similar criminal conduct following a regular
126

pattern.

Genocide

200. Sri Lanka is a party to the Convention on the Prevention and Punishment of
Genocide of 1948. The Convention requires High Contracting Parties to take a series of
measures aimed at giving effect to the Convention, including by enacting the necessary
legislation providing effective penalties for persons guilty of genocide.'®” Persons charged
with genocide “shall be tried by a competent tribunal of the State in the territory of which

the act was committed, or by such international penal tribunal as may have jurisdiction”.*?®

201. The Convention as well as corresponding customary international rules define the
crime of genocide as requiring specific objective and subjective elements.

202. The objective element is twofold. The first, relating to prohibited conduct (actus
reus), requires the offence to take the form of: (a) killing, (b) causing serious bodily or
mental harm, (c) inflicting on a group conditions of life calculated to bring about its
physical destruction, (d) imposing measures intended to prevent birth within the group or
(e) forcibly transferring children of the group to another group.’® The second objective
element requires that the group targeted by the prohibited conduct be a national, ethnical,
racial or religious group.

203. The subjective element (mens rea) is similarly twofold and calls for, in addition to
the criminal intent required for the underlying offence, the intent to destroy, in whole or in
part, the targeted group as such.
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Judgment, Naletili¢ and Martinovié (IT-98-34), Trial Chamber, 31 March 2003, par. 235; Judgment,
Akayesu (ICTR-96-4), Trial Chamber, 2 September 1998, para. 582; Judgment, Jelisi¢ (IT-95-10-T),
Trial Chamber, 14 December 1999, para. 54.

Warrant of Arrest for Omar Hassan Ahmad Al Bashir, Pre-Trial Chamber I, ICC-02/05-01/09, 4
March 2009, para. 81, Katanga, 30 September 2008, paras. 394-397

Judgment, Blaski¢ (IT-95-14), Trial Chamber, 3 March 2000, para. 206; Judgment, Kordi¢ and
Cerkez (IT-95-14/2-T), Trial Chamber, 26 February 2001, para. 179 ; Judgment, Kordi¢ and Cerkez
(1T-95-14/2-A), Appeals Chamber, 17 December 2004, para. 94.

Warrant of Arrest for Omar Hassan Ahmad Al Bashir, Pre-Trial Chamber I, ICC-02/05-01/09, 4
March 2009, para. 81, Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decison on the
confirmation of charges, Pre-Trial Chamber I, ICC-01/04-01-/07, 30 September 2008, paras. 394-397
Warrant of Arrest for Omar Hassan Ahmad Al Bashir, Pre-Trial Chamber I, ICC-02/05-01/09, 4
March 2009, para. 81, Katanga, Decison on the confirmation of charges, paras. 394-398

Convention on the Prevention and Punishment of Genocide, Article V.

Convention on the Prevention and Punishment of Genocide, Article V1.

Convention on the Prevention and Punishment of Genocide, Article II.
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Torture

204. International law contains an absolute and peremptory prohibition of torture and
other cruel, inhuman or degrading treatment or punishment, as set out inter alia in the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT) and the International Covenant on Civil and Political Rights
(ICCPR).** The right to be free from torture cannot be limited or derogated from under any
circumstances.™

205. CAT defines torture as a discrete crime under international law**? requiring
1) intentional infliction of severe pain or suffering, whether physical or mental

2) for a specific purpose, such as to obtain information or a confession, as punishment or to
intimidate or coerce, or for any reason based on discrimination of any kind,

3) by or at the instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity.™*

International humanitarian law explicitly prohibits the torture and cruel treatment of
persons taking no active part or persons taking no longer active part in hostilities.134 Such
conduct may constitute a war crime when committed during an armed conflict, if a nexus
with the conflict is established. Separately, it may amount to a crime against humanity if
committed as part of a widespread or systematic attack against civilians.

Enforced disappearances

206.  While Sri Lanka is not a party to the International Convention for the Protection of
all Persons from Enforced Disappearancel35, it is a party to the ICCPR, provisions of
which are infringed by enforced.

207. Disappearance. Enforced disappearance constitutes a unique and integrated series of
acts that represents continuing violation of various rights recognized in the ICCPR. Acts of
enforced disappearance are recognized to constitute an offence to human dignity as they
place the persons affected outside the protection of the law and inflict severe suffering on
them and their families.”®® Enforced disappearance potentially encompasses multiple
violations of human rights, inter alia, the right to recognition as a person before the law, the
right not to be subjected to torture and other cruel, inhuman or degrading treatment or
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To which Sri Lanka acceded in 1980 and 1994 respectively

Article 4(2), International Covenant on Civil and Political Rights, Article 2(2) Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

Torture may also amount to a war crime, if perpetrated in connection with an armed conflict, as well
as to a crime against humanity, if committed as part of a widespread or systematic attack directed
against a civilian population. That the act is committed by or at the instigation of or with the consent
or acquiescence of a public official or other person acting in an official capacity is not a requirement
in order to classify a conduct as torture as a war crime or a crime against humanity.

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Article
1.1.

Common Article 3 of the Geneva Conventions.

Article 2 of the International Convention for the Protection of all Persons from Enforced
Disappearance defines enforced disappearance as 1) the arrest, detention, abduction, or any other
form of deprivation of liberty 2) by agents of the state or by persons or groups of persons acting with
the authorization, support, or acquiescence of the state, 3) followed by a refusal to acknowledge the
deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person, which
place such a person outside the protection of the law.

Declaration on the Protection of All Persons from Enforced Disappearance, A/RES/47/133, 18
December 1992, Article 1.

45



A/HRC/30/CRP.2

46

punishment, the right to liberty and security of the person and freedom from arbitrary
detention including the right to be brought promptly before a judge or other official for
review of the lawfulness of detention, the right to respect privacy, family, home and
correspondence, as well as, in some cases, even the right to life or the State’s failure to
protect the right to life. **’

208. Customary international law requires States to ensure that they do not practice,
permit or tolerate enforced disappearances and that they take effective legislative,
administrative, judicial or other measures to prevent and terminate acts of enforced
disappearance in any territory under their jurisdiction, including by making enforced
disappearance a criminal offence.'*®

187 Enforced disappearances, if committed as part of a widespread or systematic attack directed against a

civilian population, also amount to a crime against humanity. Moreover, elements of enforced
disappearances may be prosecuted as freestanding crimes both under domestic and, under certain
circumstances, also under international law.

1% Declaration on the Protection of All Persons from Enforced Disappearance, Articles 2-4.
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Part 2

VI.

Unlawful killings

Introduction

209. This chapter documents extensive patterns of unlawful killings allegedly committed
by both parties, as well as by paramilitary groups linked to the security forces, which
occurred from 2002 to 2011.*® Some of these killings occurred after unlawful arrests or
abductions, others were extrajudicial killings or assassinations. Suicide bombings by the
LTTE also resumed during this period. Both the LTTE and army were also reportedly
responsible for unlawful killings through the use of claymore mine attacks. Incidents in this
section of the report are analysed within the framework of international human rights law,
in particular the right to life.

210. In cases in which the incident is linked to the armed conflict, OISL also refers to
relevant rules of treaty and customary international humanitarian law. These include, in
particular, article 3 common to the four Geneva Conventions of 1949, which prohibits
violence to life. It refers, in particular, to the murder of persons taking no active part in
hostilities or those who are hors de combat, including by detention, and the customary rules
relating to the conduct of hostilities, namely the principle of distinction which prohibits
parties to a conflict to direct attacks against civilians or civilian objects.

211.  The section also reviews allegations of the sexual mutilation and desecration of
bodies of Tamils, mainly female, by the security forces during the final phase of the
conflict.

212. Deaths in custody of regular criminal suspects are not covered by this investigation
but it is important to note that the Special Rapporteur on extrajudicial, summary or arbitrary
executions noted in his 2006 report a pattern of deaths in police custody and the link to the
routine use of torture.**

213.  Given the extent of the allegations of unlawful killings during the period under
review, OISL has focussed on emblematic cases indicative of some of the groups affected,
such as journalists, humanitarian workers and politicians, as well as members of the
Muslim community. Several of the emblematic cases documented in this section remain to
be investigated or are under investigation, showing some of the major obstacles to
accountability.

214.  As part of its investigations, OISL interviewed first-hand witnesses including
persons who were present at the location during or shortly after the alleged killings took
place and relatives of victims who have spoken about the aftermath. Reports by Special
Rapporteurs - such as that of the Special Rapporteurs on extrajudicial, summary and
arbitrary executions (2005, 2008, 2011)*! and of Torture (2007)'*? also provided important
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This chapter does not cover killings or deaths that occurred in other circumstances, in the course of
the conduct of hostilities; these are detailed in a later chapter, as well as in the chapter on restrictions
on movement.

E/CN.4/2006/53/Add.5, 27 March 2006: Report of the Special Rapporteur on Extrajudicial, summary
or arbitrary executions, Philip Alston, Addendum, Mission to Sri Lanka (28 November to 6 December
2005).

Op.cit, A/HRC/8/3/Add.3 (2008); A/HRC/17/28/Add.1 (June 2011).

A/HRC/7/3/Add.6
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information regarding patterns and cases of killings by the LTTE, Government forces and
paramilitary groups, as did the SLMM. OISL has received video and photographic material
as well as autopsy reports of victims. OISL has also reviewed the unpublished report of the
Presidential Commission of Inquiry appointed to investigate and inquire into alleged
serious violations of Human Rights arising since 1 August 2005, established in 2006 and
known, after its Chair, as the Udalagama Commission, and the reports of the International
Independent Group of Eminent Persons (IIGEP) which was set up to observe its work.

215.  Since the end of the armed conflict in 2009, video and photographic material has
emerged depicting disturbing images from the last phase of the war. OISL received a large
body of photographic and video material, much of which is not in the public domain. OISL
has examined this body of material with the assistance of an independent forensic medical
expert. OISL has also relied on a technical report demonstrating the authenticity of some of
the video footage depicting an extrajudicial execution which was presented at the 17th HRC
session in 2011 by the United Nations Special Rapporteur on extrajudicial, summary or
arbitrary executions, Christof Heyns.*®

Patterns of unlawful Kkillings - 2002-2011

216.  Unlawful killings by Government security forces, including police, SLA and SLN,
as well as by the LTTE predate the period under review and persisted until 2009 and
beyond, with some alleged Killings perpetrated by security forces continuing after the
conflict. Although detailed and reliable statistics on the number of unlawful killings during
OISL’s mandate period are not available, United Nations Special Rapporteurs on
extrajudicial, summary or arbitrary executions and on torture who visited the country
described in their reports a disturbing pattern of violations of the rights to life that
continued with almost complete impunity. In addition, Sri Lankan civil society
organisations and international NGOs have documented and reported on hundreds of cases.
The SLMM inquired into and ruled on numerous cases of killings falling under the CFA.**
Information available to OISL indicates that there were more than one thousand cases of
alleged assassinations reported to the SLMM during its operation in Sri Lanka between
2002 ancLSearly 2008. The monitoring mission repeatedly urged the parties to cease the
killings.

217.  According to the available information, the scale of such Killings varied over time.
During the initial ceasefire period, there were fewer cases reported throughout the country.
However, from 2004 and especially late 2005, unlawful killings, including targeted killings
of political figures, humanitarian workers and journalists, began to escalate. In the report of
his visit to Sri Lanka from 28 November to 6 December 2005, the former Special
Rapporteur on extrajudicial executions, Philip Alston, noted that unlawful killings were “a
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A/HRC/17/28/Add.1.

Specifically articles 1.2 on Military Operations and 2.1 on Hostile Acts against the Civilian
Population.”1.2 Neither Party shall engage in any offensive military operation. This requires the total
cessation of all military action and includes, but is not limited to, such acts as: a) The firing of direct
and indirect weapons, armed raids, ambushes, assassinations, abductions, destruction of civilian or
military property, sabotage, suicide missions and activities by deep penetration units; b) Aerial
bombardment; ¢) Offensive naval operations. 2.1 The Parties shall in accordance with international
law abstain from hostile acts against the civilian population, including such acts as torture,
intimidation, abduction, extortion and harassment.”

SLMM Final Report, p. 103. SLMM press releases, for example in May 2004, March 2005 and April
2006, quoted in SLMM final report.
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singularly important element in the exacerbation of the conflict.”**® He referred to “the
most credible estimates™ of the number of political killings to be over 300 in 2005 alone,**’
and noted that almost none of these killings had been effectively investigated and
“remarkably few” resulted in convictions. **®

218.  As with enforced disappearances, it was the emergence of the Karuna Group in the
Eastern Province from April 2004, alongside other paramilitary groups such as the EPDP
(which had been operating in the Northern Province for some time), which changed both
the scale and the nature of unlawful killings, particularly in the Eastern and Northern
Provinces. In the East, following the Karuna split, observers noted a prevailing sense of
fear among the civilian population as a result of the brutality of the killings, which had not
been seen since prior to the ceasefire period in Sri Lanka.**® The Special Rapporteur on
extrajudicial killings also noted that “many people — notably Tamil and Muslim civilians —
face a credible threat of death for exercising freedoms of expression, movement,
association and participation in public affairs”.

219. Because of the covert nature of the military, paramilitary and LTTE operations
during this period, and the similarities in some of the modus operandi, it was sometimes
difficult to determine who was responsible for unlawful killings. The absence or
shortcomings of investigations also meant that perpetrators have usually not been
identified. Even when investigations were launched, witnesses were too afraid to come
forward. Both the main parties to the armed conflict frequently blamed Kkillings on the
other side. Nevertheless, on the basis of the information OISL has obtained, there are
reasonable grounds to believe that security forces, associated paramilitary groups and the
LTTE were directly involved in many targeted Killings.

220.  Another key feature of this period was the many mutual retaliatory killings between
the LTTE and the different groups that split from it, whereby each of these groups targeted
individuals suspected of being members, collaborators or informants of the others. *° In
the report of his mission to Sri Lanka, the Special Rapporteur on extrajudicial executions
referred also to the “many civilians in the East who have been killed as a consequence of

the low-intensity conflict between the LTTE and the Karuna Group”.™

221. The LTTE carried out killings of individuals they believed to be cooperating with
security forces and the Karuna Group, as well as politicians, public officials, academics and
other Tamils perceived as being moderates. *? In his 2006 report, the Special Rapporteur
noted that the “LTTE’s classification of its political opponents within the Tamil community
as “traitors” and its efforts to enforce obedience with Killings constitute fundamental
violations of human rights.”**®
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E/CN.4/2006/53/Add.5, 27 March 2006, Extrajudicial, summary or arbitrary executions, Report of the
Special Rapporteur, Philip Alston Addendum, Mission to Sri Lanka (28 November to 6 December
2005).

E/CN.4/2006/53/Add.5, Op.cit.

E/CN.4/2006/53/Add.5, Op.cit.

SLMM documentation.

A/HRC/8/3/Add.3 (2008): Special Rapporteur on Extrajudicial, summary or arbitrary executions,
Follow-up report, p. 99. Covert military operations to carry out targeted killings amounted to a
‘shadow war’ between Army backed paramilitaries and the LTTE military intelligence. This was
increasingly the pattern throughout the conflict areas, where intelligence operatives were at the front
of a low intensity war of attrition.

E/CN.4/2006/53/Add.5, Op.cit.

Humanitarian Operation Factual Analysis, MOD, Op.cit.

E/CN.4/2006/53/Add.5, Op.cit.The Special Rapporteur on extrajudicial, summary or arbitrary
executions stated that “to the extent that the diaspora is funding the ongoing killing and terrorizing of
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222.  The modus operandi for such killings by the LTTE included the use of ‘pistol
groups’ whose members reportedly were drawn primarily from its Intelligence Wing (see
Chapter V). They were used, in particular, to kill police officers, military intelligence,
Tamil informants and members of rival Tamil groups. *** Such killings were often carried
out by two men on a motorcycle, one of whom would shoot the victim with a handgun,
before making a swift escape. This was a similar modus operandi to killings attributed to
members of the security forces and paramilitary groups. Killings would typically take
place in broad daylight in front of witnesses, but the witnesses would usually deny being
able to identify or describe the perpetrators to police, the SLMM and others. The members
of these pistol groups also allegedly killed Tamil informants working with the Army's Long
Range Reconnaissance Patrols, which eliminated some LTTE leaders inside LTTE-
controlled territory. ™

223.  Another hallmark and widely repudiated tactic of the LTTE was suicide attacks,
which were frequent prior to the ceasefire period and were resumed in late 2005 until 2009.
Most suicide attacks during the period of OISL’s investigation targeted the security forces,
although some targeted civilians. One example of the suicide attacks allegedly committed
by the LTTE which affected civilians occurred at the Fort Railway Station in Colombo on 3
February 2008. It resulted in the deaths of 12 civilians, mostly students, and injured over
100 people.”® Another such attack, documented in the chapter on Controls on Movement,
resulted in the deaths of a number of 28 individuals, civilians and security force personnel,
at an IDP registration point in February 20009.

224. In December 2005, the LTTE also escalated their use of roadside claymore mines
which increasingly affected civilians, many of them children, although the principal target
may have been members of the security forces. **" Initially the use of claymore mines was
concentrated on the Jaffna peninsula. However, the practice soon extended to Government-
controlled areas in the Vanni, with Vavuniya and Mannar Districts particularly affected.
One such case, described later in this chapter, is the claymore mine attack on a bus carrying
some 150 passengers in Kebethigollewa in which 64 people were killed. The SLMM
recorded 20 separate claymore attacks in these districts between 1 April and 15 June 2006.
It also concluded that the security forces were also using claymore mines to target the
LTTE within the Vanni.*® Such attacks continued to take place during 2007.

225. It has been reported that in Jaffna the LTTE organised civilian-dressed militia,
sometimes known as the People’s Force, which undertook targeted killings, primarily of
security forces members, during 2006.™ Al these allegations must be investigated.

226. From 2006, the involvement of paramilitary groups with Government security forces
became increasingly clear, as has been documented by the SLMM and the Special
Rapporteurs. In his follow-up report of 14 May 2008, the Special Rapporteur on
extrajudicial executions wrote that “there are also strong indications that these factions no
longer constitute truly independent armed groups but instead receive direction and
assistance from the security forces”. *® These links between the Government (primarily the
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innocent civilians, the Governments of the states in which they live should enter into a serious
dialogue with them on the findings of this report and the opportunities they might have to promote
respect for human rights.”

SLMM documentation. Rival Tamil organizations included the EPRLF, TELO, EPDP and PLOTE.
SLMM documentation.

Humanitarian Operation Factual Analysis, MOD, Op.cit.

SLMM documentation, SLMM final report; Humanitarian Operation Factual Analysis, MOD, Op.cit.
SLMM documentation.

SLMM documentation; E/CN.4/2006/53/Add.5, Op.cit.

A/HRC/8/3/Add.3, Op.cit.
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Secretary of Defence), security forces (in particular the SLA and particularly Military
Intelligence, and the police STF) and the paramilitary groups were also alleged by several

sources. ™!

227.  With regard to the killings by the security forces and paramilitary groups, the
Special Rapporteur noted, for example, that between January 2006 and November 2007, as
an “informed estimate” “the security forces committed a total of 700 extrajudicial
executions in Jaffna” and that the EPDP was implicated in “a large number of these
cases.”®  According to the information reviewed by OISL, potential suspects were
sometimes identified at SLA and SLN checkpoints or through military interrogations, and

they subsequently risked being killed by the EPDP.*®

228. Information gathered by OISL indicates that there are reasonable grounds to believe
that security forces and paramilitary groups were implicated in unlawful killings. A pattern
emerged of killings of civilians in the vicinity of police checkpoints and SLA bases in
Eastern districts and the North Western districts of Vavuniya and Mannar. In several of
these cases, those allegedly responsible for killings had passed through areas with heavy
police and military presence without being stopped.

229. The modus operandi of the security forces and paramilitary groups also involved
“motorcycle killings” whereby two men in plain clothes on a motorbike would drive up
close to a victim in the street and shoot the victim. Other Killings took place after so-called
“white van” abductions and unlawful arrests leading to enforced disappearances.
Sometimes, the perpetrators arrived at the victim’s home and shot them there, or took them
away and killed them in another location. Victims were Killed on their way to or from
work, sometimes near army camps or police installations. In one documented case, for
example, the perpetrators arrived on a motorbike from a nearby military base and spoke to
nearby SLA soldiers before proceeding to the house of the victim and shooting him dead.
Most victims were shot in the head at close range. **

230.  With regard to Government forces, available information shows that in addition to
the patterns of killings documented in earlier years, there are reasonable grounds to believe
that Government forces were involved in a series of extrajudicial executions of captured
LTTE cadres and others in the aftermath of the fighting. These cases are examined later in
this chapter.

Victims of unlawful Killings

231.  This section highlights the different categories of individuals who were among the
many victims of extrajudicial killings. These included humanitarian workers, journalists
and politicians who may have been perceived as critics or supporters of one side or the
other. The purpose of the killings appeared to be primarily to discourage moderate voices
as well as repress and divide the population for political or tactical gain.165 Several killings
of politicians occurred after they had drawn attention to human rights violations by security
forces.

232.  Ordinary civilians often from poor communities living in Government-controlled
areas, sometimes in hotly contested areas were also caught between the two sides. They
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were accused of passing information to either party and were Killed either as part of
retaliation for battle zone losses or as punishment for perceived affiliation. Informants and
LTTE political wing cadres were also among the many victims, especially following the
split of Karuna from the LTTE. In some instances, individuals were targeted on the mere
basis of their relatives’ suspected political affiliation. This was particularly the case in the
Eastern and North-Western districts.

Killings of humanitarian workers

233.  As of 2013, Sri Lanka figured as one of the countries with the highest numbers of
humanitarian workers killed worldwide. A Sri Lankan NGO documenting killings and
disappearances of humanitarian workers between January 2006 and December 2007
reported that such incidents escalated significantly, with concentration in the North and
East of the country.166 The report noted that there was a killing or enforced disappearance
of at least one person engaged in humanitarian service nearly every month and documented
over 60 specific incidents. Organisations affected include Action Contre la Faim (ACF), the
Sri Lanka Red Cross, and the Norwegian Refugee Council (NRC) among others. A global
project which records major incidents of violence against aid workers documented 46
separate cases of 51 humanitarian workers being unlawfully killed in Sri Lanka between
2002 and 2011.167 OISL met with witnesses who testified to having observed first-hand
the hardening climate of fear in 2006 and the explicit threats made by members of the
security forces against national humanitarian workers and their relatives.168

234.  The most significant case of humanitarian workers killed in Sri Lanka is the killing
of 17 ACF workers in Muttur. On 1 August 2006, 17 local ACF staff deployed from
Trincomalee by boat on their regular daily assignment to provide sanitation and water
assistance in Muttur. Sixteen of the staff were Tamil while one was Muslim. Five were
women. The same day, the LTTE attacked Muttur and temporarily took control of the town.
During this time, security forces remained at certain locations, including in bunkers near the
police station. As the returning boat was cancelled, the ACF staff were forced to remain in
Muttur and were advised by the SLA that it would be safer for them to remain inside their
compound, rather than to evacuate. ACF in Trincomalee lost radio contact with their staff
in Muttur after 7 am on 4 August 2006. ACF, along with the SLMM, made several attempts
to enter Muttur and evacuate the staff between 4 and 6 August, but the SLA repeatedly
denied entry. On 5 August, the ACF received anonymous phone calls that their staff had
been killed. There was never any official notification from the security forces. On 6 August
2006, a Sri Lankan NGO reported finding the bodies of the ACF staff inside their
compound. The bodies were lined up and most were face down, executed with bullet
wounds to the head. There was no damage to the building to indicate that an exchange of
fire or shelling had taken place.

235.  On 7 August 2006, ACF staff from the Trincomalee office entered the town and
retrieved the bodies of their dead colleagues. In an advanced state of decomposition, the
smell of the bodies could be detected from afar. The police and SLA had made no effort to
secure the crime scene. On 29 August 2006, the SLMM ruled that “there cannot be any
other armed groups than the security forces who could have been behind the act” finding
the security forces by 4 August had gained full control over Muttur, which both the LTTE
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and the Sri Lankan security forces had controlled for periods of time during the first week
of August.169

236. This case was not effectively investigated, illustrating the entrenched impunity
enjoyed by perpetrators and the challenges met in furthering accountability at the domestic
level in Sri Lanka. Evidence was either not collected, was tampered with or disappeared
from the police investigation. The security forces from the outset pre-empted impartial
investigations by declaring publicly already on 7 August 2006 that the LTTE was
responsible. The Executive interfered with the inquest and shifted the case to a jurisdiction
in a Sinhalese area where Tamils had difficulty attending the proceedings. The magistrate
initially assigned the case was threatened. The international forensic pathologist appointed
to oversee a second autopsy was harassed and retracted his finding that a bullet likely to be
from a STF weapon was lodged in the skull of one of the victims.

237. The case was investigated by the Human Rights Commission of Sri Lanka and the
Udalagama Commission. Several witnesses who testified to the Commission were
threatened and due to the lack of witness protection were forced to leave the country. The
Commission, with the assistance of the 1IGEP, arranged for testimonies of key witnesses
overseas to be obtained by video-link from abroad. However, after a few statements had
been taken, the Chair of the Commission intervened and impeded the use of the video-link
statements, upon advice from the Attorney-General. Police testifying to the Commission
claimed they were unaware of the presence of the ACF and gave inconsistent and
incomplete accounts. One observer said “an epidemic of willful blindness occurred
amongst the Police”.

238. The LLRC strongly recommended further investigations and the prosecution of
offenders in the ACF case (para. 9.120). Whilst the investigations are still pending, the
MOD nevertheless issued a public report in August 2014 which again refuted the
involvement of the security forces and accused the ACF of being responsible. There has
also been extensive harassment by security forces of the victims’ relatives and of local ACF
staff whenever international attention is drawn to such cases. Based on the information
OISL has compiled, there are reasonable grounds to believe that members of the security
forces committed the extrajudicial executions of the ACF staff. According to the
Government, the Criminal Investigation Department (CID) has recorded statements of 18
military personnel since January 2015 and a further 22 are to be interviewed. CID wishes
to interview two key witnesses believed to be living in France and has sought the assistance
of the French Government. Other cases reviewed by OISL include the following:

239. On 16 May 2006, a 22-year-old NRC staff member was shot fatally in the head
while cycling home after work within 200 meters from an SLA checkpoint near Vavuniya
manned by soldiers from the 562 Brigade, who had quarrelled with and threatened the
victim prior to his killing because he refused to use an NRC tractor to assist the SLA. The
SLMM investigated the incident and ruled that the SLA was most likely responsible for the
killing. Despite the fact that the Vavuniya Magistrate initially identified four suspects, the
investigation is not believed to have proceeded.170

240. On 1 April 2007, six Sinhalese male civilians working on a post-tsunami
construction project were shot dead at Mailampaaveli in the eastern district of Batticaloa.
They were employed in building an orphanage for survivors of the 2004 Indian Ocean
tsunami. One Sinhala and two Tamil workers were injured in the attack. The attack
allegedly took place 300 meters from an STF camp at Mailampaaveli, eight kilometers

189 http://mwww.amnestyusa.org/pdf/srilanka2009.pdf
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north of Batticaloa town. The Government blamed the LTTE for the killings but the LTTE
denied its involvement and accused the Karuna Group of being behind the attack. 171 To
the knowledge of OISL, this case has not been investigated or prosecuted.

Killings of politicians

241.  OISL has documented a number of cases of targeted killings of politicians during the
reporting period. The Inter-Parliamentary Union (IPU), whose complaints mechanism
receives cases relating to threats and killings of parliamentarians, has raised concerns over
“the sheer number of cases received between September 2004 and August 2008 and the
serious issues involved.”'"? In most cases, the victims were Tamils. On the basis of the
information obtained by the OISL, there are reasonable grounds to believe that the killings
of politicians were committed in some cases by the LTTE, and in others by the security
forces, sometimes in collusion with paramilitary groups (or vice-versa).

Foreign Minister Lakshman Kadirgamar

242.  Foreign Minister Lakshman Kadirgamar was one of the most high profile politicians
to be killed. He was shot by a sniper at his residence in Colombo in August 2005. The
perpetrator was never identified, although preliminary police investigations accused the
LTTE of committing the murder.”® In March 2008, the LTTE leader Velupillai
Prabhakaran and five others were charged with the assassination'’. According to
Government sources, several individuals have been arrested and indictments filed at the
High Court in Colombo. The case was due to be heard again on 9 September 2015.

Joseph Pararajasingham,Tamil MP

243. On 24 December 2005, Joseph Pararajasingham, an MP for the Tamil National
Alliance (TNA)™® was shot dead while attending midnight mass at St Mary's Church,
Batticaloa. Eight other persons, including his wife, were injured in the attack. The church
was located between military checkpoints, in a high-security area with a large presence of
security forces. Pararajasingham was assigned police bodyguards by the Ministry of
Defence, who were present with him at the time when he was killed but allegedly did not
attempt to prevent the shooting or apprehend the killers. Just days before the attack, his
usual bodyguards had been replaced. The victim was shot with nine bullets in the back and
in the chest in front of a church full of worshippers and the Bishop from whom he had just
received communion. Witnesses saw two perpetrators in civilian clothing with pistols.
They shot and killed the victim while members of the congregation fell to the floor. They
fired shot up into the roof to make way for their escape out into the yard where they
proceeded to climb over a wall surrounding the church. There were numerous security
guards, police officers and two police constables present during the incident.*”
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244. The assailants exited the church unchallenged,despite the fact that it was under
police guard, and allegedly departed in a white van in the direction of a nearby army camp.
Joseph Pararajasingham had declined to support Karuna after his split from the LTTE and
had previously been threatened by members of the Karuna group. Family members of the
victim suffered further threats after the attack and fled the country. 177

245.  OISL considers that, based on the information obtained, there are reasonable
grounds to believe that the Karuna Group killed Joseph Pararajasingham, and that it was
aided and abetted by security and army personnel. Initial police investigations identified
and detained two suspects from the armed forces.178 However, the suspects were released
due to the lack of testimony from witnesses, despite the many eye-witnesses to the killing.
The killing was one of the incidents which were to be investigated by the Udalagama
Commission. The Commission stated in its report that Pararajasingham’s murder was not
investigated by the Commission due to ‘non availability of witnesses and time
constraints.”*"

246. A separate Presidential Commission headed by Retired Judge of the High Court
Mahanama Tilakaratne was appointed to look into the killing in April 2006. In its final
report of March 2007, also unpublished but reviewed by OISL, the Commission concluded
that it could be a political crime, and blamed the CID for investigations that were
“inadequate, and contrary to procedure established by law”, partly because in the absence
of evidence they had arrested two soldiers who were subsequently not identified at an
identification parade.

247.  In July 2013, the Inter Parliamentary Union (IPU) conducted a mission to Sri
Lankal80 to inquire about several cases of Sri Lankan politicians killed, including Joseph
Pararajasingham; during their visit several authorities commented that there was no
evidence to indicate that the Karuna Group was involved in the killing and thus no such line
of investigation was being pursued. The IPU concluded in its mission report that it is
“highly improbable that the perpetrators in Mr. Pararajasingham’s case could have escaped
without the complicity of the security forces.”

248.  Government sources informed OISL in August 2015 that CID officers had visited
Batticaloa in December 2014 to conduct further investigations, and that investigations
“have been reactivated recently”.

Nadarajah Raviraj, Human Rights Lawyer and Tamil MP

249. On 10 November 2006, Nadarajah Raviraj, a human rights lawyer and MP for the
Tamil National Alliance (TNA), was shot dead on a main road in Colombo by an assailant
on a motorbike. The attack took place near a Security Force base on a stretch of road
between police checkpoints. ***

250. Nadarajah Raviraj was widely known for his moderate views and critical statements
of both the LTTE and the Government, particularly in the weeks leading up to his murder.
Along with other parliamentarians he had set up the Civilian Monitoring Committee, which
alleged the Government was responsible for abductions, enforced disappearances and
unlawful killings. The day before he was killed, Raviraj and other TNA parliamentarians
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took part in a demonstration in front of the UN offices in Colombo to protest against the
killing of Tamil civilians by the military in the East and the increasing abductions and
extrajudicial killings.

251. The Raviraj case was among the high profile killings within the mandate of the
Udalagama Commission of Inquiry. However, the unreleased Commission material to
which OISL has access shows that Raviraj’s murder was not investigated by the
Commission due to lack of time.182 The IPU has expressed deep concern that in relation
to both the murders of Pararajasingham and Raviraj, no progress has been made in the
investigations, ’in which sources have from outset pointed to the possible involvement of
paramilitary forces.”®

252.  Police investigations initially failed to produce any results and focussed exclusively
on suspects belonging to the LTTE whom the authorities claimed could not be apprehended
due to lack of access to the Vanni. According to Government sources, three Navy officers
and a former police officer were arrested in connection with the killing in March 2015 and
have been remanded in custody following further investigations by the CID. An arrest
warrant has been issued against a fourth person believed to be outside Sri Lanka. The case
is before the Colombo Magistrate’s Court. Another suspect identified by CID was
abducted by an unknown group of people in 2007 and his whereabouts remain unknown,
according to the Government sources.

Thiyagarajah Maheswaran, Tamil MP

253. Thiyagarajah Maheswaran, a Tamil opposition MP of the UNP, was shot dead on 1
January 2008 while attending a religious ceremony with his family at a Hindu temple in
Colombo. Before being killed, he had stated that he would reveal, in Parliament, EPDP and
Government collusion in relation to killings in Jaffna. His security measures and the
number of bodyguards assigned to him had been reduced considerably shortly before his
death.

254.  On 27 August 2012, a former LTTE cadre was sentenced to death for the murder of
Mr. Maheswaran by the High Court of Colombo. An appeal against the death sentence is
pending and due to be heard in November 2015. The IPU Committee on Human Rights of
Parliamentarians has noted that it is “keen to ascertain whether the verdict established the
motive for the murder, in particular in light of earlier concerns that the crime may be related
to Mr. Maheswaran’s criticism of the Government” and that there is a longstanding concern
that the murder took place at “a critical time in his political career against the backdrop of a
sudden reduction of security protection.”*®

D.M. Dassanayake, Sinhalese MP and Minister of Nation-Building

255.  D.M. Dassanayake, a Sinhalese MP and Minister of Nation-Building, was killed in a
roadside claymore bomb attack on 8 January 2008 in Ja-ela."® Three suspects said to be
linked to the LTTE were arrested subsequently by police. Trials of LTTE cadres suspected
of the murder are ongoing, one of whom was charged under the PTA and given a suspended
sentence in November 2011, but it is not clear what the specific charge was. Two others
have been indicted by the High Court of Negombo and are due to be heard in September
2015, according to Government sources.
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Jeyaraj Fernandopulle, MP and Minister of Highways and Road Development

256.  On 6 April 2008, Jeyaraj Fernandopulle, a Tamil MP for the Sri Lanka Freedom
Party and Minister of Highways and Road Development, was killed in a suicide bomb
attack at a marathon race in Weriveriya. Responsibility was allegedly attributed to the
LTTE. OISL has not had access to details of investigations into the murder. Following TID
and CID investigations, three suspects have been arrested, including a former police officer,
according to Government sources. The case is due to be heard again on 23 November 2015
by the High Court of Gampaha, seven years after the killing.

Killings of journalists

257.  The number of journalists and media workers killed in Sri Lanka also ranks among
the highest in the world and placed severe restrictions on freedom of expression. The
Committee to Protect Journalists (CPJ) documented the killing of 13 journalists in Sri
Lanka between 2004 and 2009 and ranks the country among the top ten countries with the
highest rate of impunity for killings of journalists.*®® In its 2006 global annual Press
Freedom Index, the organisation Reporters without Borders has ranked Sri Lanka as one of
the worst ranking democratic countries, noting a significantly deteriorating situation since
2005.®" An increasing number of Sri Lankan journalists left the country out of fear for
their own safety and that of their families, having received death threats accusing them of
being traitors for raising concerns about human rights violations.’*® The attacks on
journalists resulted in a growing climate of self-censorship which persisted until a new
Government took office in January 2015.

258. The LLRC report observed with concern the number of journalists and media
institutions attacked, recommending that “steps should be taken to expeditiously conclude

investigations so that offenders are brought to book without delay”. **°

259. OISL met with several journalists who had been forced to leave the country after
receiving threats and who had witnessed how other journalists received multiple death
threats prior to being killed.*® OISL also received a number of allegations from witnesses,
including some closely involved with the security forces, of the security forces’ direct
participation in attacks against the media and journalists perceived to be critical of the
Government, sometimes in collusion with paramilitary groups.®* Recent developments in
the case of disappeared cartoonist Eknaligoda — with the arrest of several military personnel
appear to indicate military involvement in such cases (see chapter on Enforced
Disappearances).

260. OISL notes that attacks against journalists in Sri Lanka were widespread, occurred
over an extended period of time, continued throughout and after the period covered by
OISL’s mandate, and appear systematic in their repeated targeting of specific media known
for being critical of Government policies or figures. In several instances, media workers
were offered insufficient protection measures despite recurrent attacks against them and
there has been little progress in investigations of their killings.
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261. The following are cases of targeted killings of journalists and media workers
documented by OISL.:

Attacks on Uthayan

262. The newspaper Uthayan in Jaffna has been the target of multiple attacks which
continued until recently. **% In the evening of 2 May 2006, armed Tamil-speaking gunmen
entered the newspaper’s office in Jaffna and killed two employees, Ranjith Kumar and
Suresh Kumar, wounded two others and caused extensive damage to computers and other
equipment. The day before the killings, the newspaper had published a cartoon of Douglas
Devananda, the Tamil leader of the EPDP paramilitary organisation. The Killers left by
motorbike and managed to escape despite the fact that the office was in the immediate
vicinity of a military base and security force checkpoints. The Government claimed that
investigations into the killings indicated that they were done in a manner to implicate the
Army and bring the Government into disrepute.'** However, OISL has received allegations
that the attack was planned jointly between military intelligence in Jaffna and EPDP and
carried out by EPDP members.'*

263. According to Government sources, five suspects were arrested and brought before
the Magistrate’s Court in Jaffna on 3 May 2006. They were released on bail due to lack of
evidence. CID investigated allegations of the involvement of a member of the EPDP but
“no useful information was forthcoming to incriminate him in the incident.”

264. On 29 April 2007, an Uthayan reporter Selvaraja Rajivaram was shot dead,
reportedly while riding his bike some 600 metres from a military checkpoint in Jaffna.**®
There has been no Government response to the Special Rapporteur on extrajudicial
execution’s request for information on investigations into this case. On 29 July 2011, the
Uthayan editor Gnanasundaram Kuganaadan was seriously injured on his way home from
the office. According to Government sources, two individuals were arrested in 2011 but
released without further legal proceedings against them on 4 February 2013.

265.  While the perpetrators of the various attacks against Uthayan newspaper have not
been identified, the modus operandi and the information obtained by OISL indicate that
there are reasonable grounds to believe that they were carried out by paramilitary groups
operating in collusion with security forces.

Sunday Leader editor Lasantha Wickrematunge

266. In the morning of 8 January 2009, Sunday Leader editor Lasantha Wickrematunge,
an outspoken critic of the Government, was killed on a main street in Colombo while on the
way to his office.®® The cause of death was never formally established: some witnesses
state that he was beaten to death at a busy intersection near a checkpoint within the high
security zone of the airport, other reports allege that he was shot. The editor had received
numerous death threats and had been the victim of previous attacks. In an editorial,
published posthumously, he wrote that ‘murder has become the primary tool whereby the
state seeks to control the organs of liberty...when finally I am killed, it will be the
Government that kills me.’
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267. There has been little progress in the investigations so far, although Government
sources indicate that the case is being reactivated, having been handed from TID back to
CID. The next court hearing was set for 18 September 2015. A number of military officers
had been arrested but released, amid allegations of poor handling of key evidence,
including sim cards used to track the victim.

268.  Following the killing of Mr. Wickrematunge, two other editors at the Sunday Leader
received death threats, after articles were published about video material allegedly showing
the execution of Tamil detainees by Sri Lankan soldiers during the final phases of the
military operation in 2009. The letters, handwritten in red ink, reportedly stated the
following: ‘if you write anymore, we will kill you, slice you into pieces’. Mr. Lasantha
Wickrematunga received a similar red ink handwritten death threat prior to his death.'®’

Unlawful killings of Muslims

269.  After the ceasefire in 2002, the LTTE attempted to consolidate its influence in the
east, and there were confrontations between Muslims and Tamils. These resulted in several
attacks and increased unlawful killings of civilians in the districts of Ampara, Batticaloa
and Trincomalee.’® After Karuna’s defection from the LTTE in 2004, intense power
struggles for control took place. Members of the Muslim community were the targets of
killings by the LTTE and the Karuna group, but also allegedly by the security forces. The
following are examples of the cases reported to OISL.

270. On 18 November 2005, there was a hand grenade attack on the mosque of
Akkairapattu in Ampara district during the morning prayers. Six persons were killed and
some 30 persons wounded. A few days earlier, two LTTE cadres had been killed, allegedly
by Muslims cooperating with the Karuna group. While responsibility for the attack has
never been clearly established, it is likely that the attack was an act of retaliation by the
LTTE against the Muslim community.**°

271. On 17 September 2006, ten Muslim labourers were found hacked to death near an
STF camp, in Pottuvil. Responsibility for the attack remains contested. The local Muslim
community considered the STF as the most likely perpetrators, while the Government
indicated that the killings had been undertaken by the LTTE to increase rifts between the
Muslim community and the security forces®® The killing was one of the incidents
investigated by the Udalagama Commission, which dismissed the allegations against the
STF and identified the LTTE as the most likely perpetrator.

Killing of five students in Trincomalee

272.  Inthe early evening of 2 January 2006, nine Tamil university students were gathered
at a public location known as the Gandhi statute near the Trincomalee beach.?* The area
was surrounded by checkpoints manned by the Navy, Police and Army. Around 7.30 pm a
green rickshaw appeared and someone in it threw a hand grenade which wounded five of
the students before continuing along the beach road past a Security Force checkpoint
towards the SLA HQ. Special Task Force Police arrived at the scene and allegedly beat up
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the students before shooting them multiple times at close range. The five bodies were
brought by the police to the local hospital morgue, other students survived by feigning
death. There were many witnesses in the vicinity, including family members who witnessed
the events from nearby checkpoints. Based on the information collected by OISL, there are
reasonable grounds to believe that security force personnel, including STF personnel, killed
the five students. This case demonstrates again the challenges in pursuing accountability
for such alleged crimes at the domestic level in the context of Sri Lanka, as further
explained in the chapter on Justice and Accountability.

Unlawful targeted killings of LTTE political wing cadres

273.  On the basis of the information obtained by the OISL, there are reasonable grounds
to believe that, between 2004 and 2006, LTTE political wing cadres who worked in the
political offices in Batticaloa and Amapara districts were targeted by the Karuna Group
with the tacit consent and in some cases collusion of the security forces. Many such cases
were documented by the SLMM and reveal a pattern in which political wing cadres were
killed on the streets, often by assailants on motorcycles or in guerilla style ambushes while
they were travelling in Government-controlled areas. Among the most high profile are the
following cases.

274. On 5 July 2004 at about 0915h Batticaloa LTTE Political Wing Leader Ramalingam
Pathamaseelan, alias Senadhirajah, was shot by two unidentified armed assailants on a
motorcycle. The victim was immediately admitted to the General Hospital, Batticaloa and
subsequently died from his injuries. The incident took place in a busy area of town and
although there were several witnesses to the incident, the perpetrators were not identified.
Few police investigations were carried out, no arrests were made and no evidence was
collected. Information available to OISL indicates that the alleged perpetrators of the
killings were reportedly Karuna Group members who had come out of Batticaloa prison to
do the Killing. The perpetrators were allegedly linked to SLA military intelligence and had
privileges that other prisoners did not enjoy, including permission to carry arms.

275.  On 7 February 2005, at around 1945hrs, LTTE Political Leader for Batticaloa -
Ampara District E. Kausalyan was travelling with Ariyanayagam Chandra Nehru, former
TNA MP?? in a Toyota Hiace van on the Batticaloa - Polonnaruwa road or A 11 highway.
Kausalyan was travelling from LTTE controlled area through Omanthai to Batticaloa when
the vehicle came under attack about five or six kilometres from the nearest army
checkpoint. He died in the attack, and Ariyanayagam Chandra Nehru subsequently died
from injuries he sustained. Four other LTTE cadres were also killed.

Killings of other civilians

Killing of 64 civilians in Kebethigollewa

276. At around 7.30 am on 15 June 2006, a crowded bus carrying some 150 passengers
was attacked with two claymore mines near the town of Kebethigollewa in a Government-
controlled area near Anuradhapura.’”® Many villagers were travelling to work and school,
some to a funeral, along a road which was used primarily by civilians and where there were
no military camps, checkpoints, police posts or potential military targets nearby. All the
passengers were Sinhalese. Sixty-four persons were killed in the attack and some 70
persons were injured. Fourteen of the victims were children. Observers believed that the

202 Chandra Nehru was also a member of the LTTE-affiliated Northeast Secretariat on Human Rights

(NESOHR).

203 SLMM documentation.
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perpetrator/s were able to see the bus approach and to set off the mines at exactly the right
moment for them to cause maximum casualties.

277. The LTTE publicly denied their involvement in the incident, claiming that other
armed elements executed the attack in order to discredit the LTTE. Other information
available to OISL indicates that the attack on Sinhalese civilians was most likely a
deliberate retaliation for recent killings of civilians and of LTTE cadres in LTTE-controlled
areas in the North and the East. The Udalagama Commission was assigned to investigate
the case and concluded that “even though there is no eyewitness evidence with regard to the
perpetrators of this attack, the circumstantial evidence overwhelmingly points to LTTE
involvement.”

Killing of 11 people, mostly girls, near Mallavi

278. The SLMM investigated several incidents where civilians travelling in ambulances
in the Vanni became the victims of claymore mine attacks. On 27 November 2007, an
ambulance carrying 13 people, the majority girls between the ages of 14 to 17 years, was
hit by three remotely detonated claymore mines about 7.5 kilometres north of Mallavi. The
group was travelling to Kilinochchi to provide first aid during a public event. Eleven people
died in the attack, including eight of the school girls. According to the information
available, the alleged perpetrators may have been SLA Special Forces engaged in long
range reconnaissance patrol operations were responsible.?**

Killings of fishermen and attack on Pesalai church

279.  In the North Western districts of Jaffna and Mannar, civilians became victims of the
increased military operations between the Navy and the LTTE in late 2005 and 2006.?%
The deteriorating situation around Pesalai, Mannar District, in particular led to increased
tensions between the civilian population and the Navy detachment in the area. Navy
officers reportedly came to surrounding villages, threatened and assaulted them, asking if
they were passing information to the LTTE. In one case, witnesses describe how SLN
members wearing black scarves to cover their faces entered houses and inquired about
specific individuals.?®®

280. In the early morning of 17 June 2006, hostilities broke out at sea between the Navy
and the LTTE Sea Tigers in the vicinity of Pesalai.?’ Three Navy boats were sunk by the
Sea Tigers, causing several casualties among the Navy. Within hours, in what appeared to
be reprisal acts, Navy personnel and police officers were allegedly alerted to the presence
of six local fishermen in a boat close to the shore. They came on shore holding their
identity cards up for the security forces to see. Four of them were made to kneel on the
beach and shot through the mouth. The perpetrators were allegedly identified as two Navy
personnel and two police officers.

281. Some 2,000 civilians, fearing reprisals from the security forces, gathered in the
Catholic Church of Our Lady of Victory in Pesalai. According to the information received,
around 08:00 hrs, Navy personnel and police officers came to the church and took positions
outside its walls. At this point four men (one wearing shorts and t-shirt and three in
camouflage uniform) entered the church compound and started firing at the church walls,
doors and windows. Navy personnel fired into the church through the opening between the
main door and the floor and as the people inside the church were lying down on the floor,
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many of them sustained injuries. One of the Navy personnel then opened one of the
windows and hurled two hand grenades into the church. One of these fell back striking the
window grilles and the other blasted into the church killing one person and wounding 47
people, some of whom received serious injuries.

282.  While the Navy claimed it was targeting the LTTE, no weapons were found inside
the church and none of the injured was identified as LTTE cadres, according to the
information received. OISL has furthermore had access to CID investigations into the case
and has reasonable grounds to question their impartiality and credibility. Despite the
extensive security force presence at the time of the incident, the CID was not able to link a
single Navy officer to the location at the time of the incident. OISL further notes that while
the Udalagama Commission was mandated to investigate the incident, its final report states
that it “could not carry out investigations due to the non-availability of time.”**®

Killing of 13 villagers, Kayts

283. On May 13, 2006, six to ten men entered the villages of Allaipiddy, Puliyankoodal,
and Vangalady on the island of Kayts near Jaffna and shot dead 13 people, including two
children. In all three incidents, Sri Lankan Navy entered homes and opened fire on the
residents. The deadliest incident took place in Allaipiddy, where nine people, including two
children, died. Three more were killed in Puliyankoodal and one in Vangalady. Several
people were wounded. The killings took place two days after the LTTE launched a suicide
assault on a naval convoy in which 18 navy personnel were killed. On the basis of the
information available to OISL, there are reasonable grounds to believe that these killings
were allegedly perpetrated by Navy personnel.”®®

Sexual Assault and Murder of lllayathambi Tarshini

284. At Maduththuveli in Jaffna district, in the early evening on 16 December 2005, Ms.
Illayathambi Tharshini (age 20), on her way to her aunt's house, which is about 300m from
her own house, was abducted allegedly by the SLN and subsequently raped and murdered.
The victim's body was found in a well near the Urathevu Murukan temple.?*® According to
the post mortem report, the victim was strangled and injuries on her body suggested sexual
abuse. After initial investigations by Kayts Police, the case was handed over to CID in
Colombo. The case was scheduled for court proceedings several times in 2006 and each
time the case was postponed. On 12 July 2006, the police failed to appear in court.** OISL
did not obtain information on possibly subsequent court proceedings, but, according to
open sources, the case is still pending.

Allegations of extrajudicial executions in the final phase of armed
conflict

285.  OISL has documented a number of alleged extrajudicial executions committed by
members of the security forces, which are thought to have occurred during the last week of
the armed conflict from 11 to 18 May. The Government has asserted that many LTTE
cadres were captured by the security forces, following surrender throughout the last months
of the armed conflict and were transferred to detention facilities or to ‘“Protective
Accommodation and Rehabilitation Centres”. However, on the basis of the available
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information, there are reasonable grounds to believe that a number of military cadres, who
had laid down arms and were thus hors de combat, were unlawfully killed after having
surrendered unarmed to the security forces. There are also reasonable grounds to believe
that a number of LTTE cadres, such as those belonging to the political wing, and other
individuals not or no longer taking direct part in hostilities, including children, were also
extrajudicially executed.

286.  Whether or not the individuals were LTTE fighters or persons taking no direct part
in the hostilities, such a distinction would not be relevant once the individuals had passed
into the custody of the armed forces.

287. OISL received information from witnesses about so-called white flag ‘surrenders’
taking place in two locations in the final days of the armed conflict, one to the north of
Vellamullivaikkal where people ‘surrendered’ to 53™ and 59 Div.**? and one to the south
near the Vadduvakal bridge where they surrendered to 58th Division. The cases described
below are those where OISL received strong and corroborated information from witnesses
as well as photographic and video material in the case of specific individuals or groups of
individuals.

Balasingham Nadesan, Vineetha Nadesan and Seevaratnam Puleedevan

288. Despite earlier public statements that the LTTE would never surrender,* LTTE
figures engaged with the Government and a number of intermediaries in negotiations for
the ‘surrender’ of political wing cadres and a number of others believed to be a mix of
LTTE cadres with military and non-military functions, and other persons not taking direct
part in hostilities.

289. The LTTE political wing leaders, Head of LTTE Peace Secretariat, Seevaratham
Puleedevan and Head of the LTTE Political Wing, Balasingham Nadesan began informing
intermediaries about their plans for surrender.”** Although the details of the surrender was
not discussed openly, some of the cadres close to Nadesan and Puleedevan were reportedly
aware of some planning and communications with others about it from 13 May.?"® At this
point, Puleedevan and Nadesan were in Vellimullivaikkal together with among others
LTTE Police Chief, Ilangko (Ramesh), Nadesan’s wife Vineetha, Nadesan’s head of
security Kangan, and other political wing cadres and their families.?*

290. OISL has substantial information, including testimonies of those who were directly
involved in Colombo and abroad, witness accounts, SMS records and other material
showing communication and negotiation for the ‘surrender’ of groups and individuals
associated with the LTTE from 13 May onwards.

291.  According to several 